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a Supreme Court of the District of Columbia 

W. B. Pyron, petitioner 
vs. 

Ray Lyman Wilbur, Secretary of the Interior, At law No. 77631 
and C. C. Moore, Commissioner of the General 
Land Office, respondents 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Petition for uu'it of mandamus 

Filed January 28, 1930 

In the Supreme Court of the District of Columbia 

W. B. Pyron, petitioner 

vs. j 

Ray Lyman Wilbur, Secretary of the Interior, a . j XT 

and C. C. Moore, Commissioner of the General ^ 0 * < *^1 

Land Office of the United States, Interior I 
Building, respondents 

The petition of W. B. Pyron respectfully represents: 


That the petitioner is and was at all times herein mentioned a 
citizen of the United States and a resident of Los Angeles, Cali¬ 
fornia, and brings this petition for a writ of mandamus against the 
respondents, Ray Lyman Wilbur, Secretary of the Interior, and 
C. C. Moore, Commissioner of the General Land Office of the United 
States, both of whom are sued in respect of their official duties as 
hereinafter more particularly set forth. 

2 | 

That the respondent, Ray Lyman Wilbur as Secretary of the 
Interior, and the respondent C. C. Moore, as Commissioner of the 
General Land Office of the United States under the supervision and 
control of the Secretary of the Interior, are charged with the admin¬ 
istration of the laws of the United States relative to the selling, 
leasing, care, and disposition of the public lands, and espec¬ 
ially that certain act of Congress approved February 25, 1920 
(41 Stat. 437). 


2 
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That the intent and purpose of said act of February 25, 1920, as 
disclosed by the title thereof, is— 

44 * * * to promote the mining of coal, phosphate, oil, oil shale, 

gas, and sodium on the public domain.” 

And in order to give effect to the purpose thus expressed, section 1 
of said act provides that— 

44 * * * deposits of coal, phosphate, sodium, oil, oil shale, or gas, 

and lands containing such deposits owned by the United States, 
* * * shall be subject to disposition in the form and manner 

provided by this act to citizens of the United States, or to any asso¬ 
ciation of such persons * * * ” 

and section 13 of said act provides: 

44 That the Secretary of the Interior is hereby authorized, under 
such necessary and proper rules and regulations as lie may prescribe, 
to grant to any applicant qualified under this act a prospecting 
permit, which shall give the exclusive right, for a period not exceed¬ 
ing two years, to prospect for oil or gas upon not to exceed two 
thousand five hundred and sixty acres of land wherein such deposits 
belong to the United States and are not within any known geological 
structure of a producing oil or gas field upon condition that the 
permittee shall begin drilling operations within six months from the 
date of the permit, and shall, within one year from and after the 
date of permit, drill one or more wells for oil or gas to a depth of 
not Jess than five hundred feet each, unless valuable deposits of oil 
or gas shall be sooner discovered, and shall, within two years from 
date of the permit, drill for oil or gas to an aggregate depth of not 
less than two thousand feet unless valuable deposits of oil or gas 
shall be sooner discovered. The Secretary of the Interior mav, if 


he shall find that the permittee has been unable with the exercise of 
diligence to test the land in the time granted by the permit, extend 
any such permit for such time, not exceeding two years, and upon 
such conditions as lie shall prescribe. Whether the lands sought in 
any such application and permit are surveyed or unsurveyed the 
applicant shall, prior to filing his application for permit, locate such 
lands in a reasonably compact form and according to the legal sub¬ 
divisions of the public land surveys if theJand be surveyed; 
3 and in an approximately square or rectangular tract if the 
land be an unsurveyed tract, the length of which shall not 
exceed two and one-half times its width, and if he shall cause to be 


erected upon the land for which a permit is sought a monument not 
less than four feet high, at some conspicuous place thereon, and shall 
post a notice in writing on or near said monument, stating that an 
application for permit will be made within thirty days after date 
of posting said notice, the name of the applicant, the date of the 
notice, and such a general description of the land to be covered by 
such permit by reference to courses and distances from such monu¬ 
ment and such other natural objects and permanent monuments as 
will reasonably identify the land, stating the amount thereof in 
acres, he shall during the period of thirty days following such mark¬ 
ing and posting, be entitled to a preference right over others to a 
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permit for the land so identified. The applicant shall, within ninety 
days after receiving a permit, mark each of the corners of the tract 
described in the permit upon the ground with substantial monu¬ 
ments, so that the boundaries can be readily traced on : the ground, 
and shall post in a conspicuous place upon the lands a notice that 
such permit has been granted and a description of the lands covered 
thereby * * * ” 

And section 14 of said act provides: . j 

“ That upon establishing to the satisfaction of the Secretary of the 
Interior that valuable deposits of oil or gas have been discovered 
within the limits of the land embraced in any permit, tjhe permittee 
shall be entitled to a lease for one-fourth of the land embraced in 
the prospecting permit. * * * The permittee shall also be 

entitled to a preference right to a lease for the remainder of the 
land in his prospecting permit at a royalty of not less than 12y 2 
per centum in amount or value of the production, and under such 
other conditions as are fixed for oil or gas leases in this act, the 
royalty to be determined by competitive bidding or fixed by such 
other method as the Secretary may by regulations prescribe * * 

And section 32 of said act provides: 

“ That the Secretary of the Interior is authorized | to prescribe 
necessary and proper rules and regulations and to doi any and all 
things necessary to carry out and accomplish the purposes of this 
act, also to fix and determine the boundary lines of any structure, or 
oil or gas field, for the purposes of this act * * 

And section 37 of said act provides: 

4 “ That the deposits of coal, * * * oil, oil shale, and 

gas, herein referred to, in lands valuable for j such miner¬ 
als, * * * shall be subject to disposition only in the form and 

manner provided in this act * * 

i 

4 


That in carrying out and accomplishing the purposes of said act 
of Februarv 25. 1920, the Secretary of the Interior bn March 11, 
1920. promulgated the regulations concerning oil and gas permits and 
leases purporting to be authorized by said act and designated as 
“Department of Interior. General Land Office—Circular No. 672,” 
which regulations in prescribing the necessary qualifications of appli¬ 
cants for prospecting permits under said act provide that— 

“ * * * permits may be issued to (a) a citizen qf the United 

States; (b) an association of such citizens: (c) a corporation organ¬ 
ized under the laws of the United States or any State or Territory 
thereof; or (d) a municipality.” 

And in setting forth the form and contents of the applications 
for prospecting permits provided for by section 13 of said act. pro¬ 
vide that— | 

“Applications for permits should be filed in the proper district land 
office, addressed to the Commissioner of the General Land Office, 
be suspended for 30 days to enable preference-right claims to be pre¬ 
sented before action, and after due notation then forwarded for his 
consideration, with a full report as to status and conflicts. No spe¬ 
cific form of application is required, and no blanks will be furnished, 
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but it should cover, in substance, the following points, and be under 
oath : 

“(a) Applicant’s name and address. 

“(b) Proof of citizenship of applicant, by affidavit of such fact, 
if native born; or if naturalized, by a certificate copy of the cer¬ 
tificate of naturalization on the form provided for use in public-land 
matters, unless such a copy is already on file; if a corporation, by 
certified copy of the articles of incorporation, and a showing 
5 as to the residence and citizenship of its stockholders; if a 
municipality a showing of (1) the law or charter and pro¬ 
cedure taken by which it has become a legal body corporate; (2) that 
the taking of a permit or lease is authorized under such law or char¬ 
ter; and (3) that the action proposed has been duly authorized by 
the governing body of such municipality. 

“(c) A statement that the applicant is not the holder of more 
than two other subsisting permits in the same State, nor of any per¬ 
mit in the same geologic structure, together with a statement of any 
other applications for permits in the same State, in which the ap¬ 
plicant is directly or indirectly interested, fully disclosing the nature 
and extent of such interests. In this connection attention is directed 


to the limitations and exceptions of Section 27 of the act. 

“(d) Description of the land for which the permit is desired, by 
legal subdivisions if surveyed, and by metes and bounds if unsur- 
veved. in which latter case, if deemed necessary, a survey sufficient 

%/ »r */ 

more fully to identify the land may be required before the permit is 
granted. In order to properly identify unsurveyed lands, great care 
should be taken, and if practicable, the metes and bounds description 
should be connected bv course and distance with some corner of the 
public land surveys. 

“(e) A statement that to the best of applicant’s knowledge and 
belief the land applied for is not within any known geological struc¬ 
ture of a producing oil or gas field. 

“(f) Three references as to applicant’s reputation and business 
standing. 


“(g) If the applicant is claiming a preference right as explained 
in the next succeeding section of these regulations, he should set up 
fully the facts' upon which such preference right is based, together 
with a true copy of the posted notice. 

“(h) The applicant must furnish a bond, with qualified corporate 
surety, in the sum of £1.000, conditioned against the failure of the 
permittee to repair promptly, so far as possible, any damage to the 
oil strata or deposits resulting from improper methods of oper- 
ation * * . 


That on March 20. 1929. the Secretary of the Interior issued an 
order, designated as “Department of the Interior Order No. 338,” 
which stated that— 


“Registers of local land offices will not receive applications for 
oil and gas permits after March 12, 1929, and will reject all 


6 pending applications for permits. They will forward to the 
General Land Office all applications for extensions of time, 
etc., relative to outstanding permits.” 
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That on or about the 9th day of December , 1929. petitioner advised 
the register of the United States district land office at Sacramento, 
California, that petitioner was proposing to fils with said register 
an application for a permit to prospect for oil and! gas upon the 
land hereinafter described, but petitioner was advised by said regis¬ 
ter that in accordance with the Department of the Interior Order 
No. 338, above referred to, no applications for permits to prospect 
for oil and. gas were being or could be received by said register and 
that the proposed application of the petitioner, together with the 
necessary fee and bond, would not be accepted for filing and'would 
not be filed, but should be forwarded by petitioner to Washington 
if petitioner contemplated filing suit to compel the! acceptance of 
said application by the Commissioner of the General Land Office 
of the United States; and that upon presentation tp said register 
of the United States district land office at Sacramerito, California, 
of an application for a permit to prospect for oil and gas upon the 
land hereinafter described, together with the necessary fee and bond, 
said register refused and still refuses to accept for filing and to file 
said application, fee, and bond. 

i 

7 I 

That on the 14th day of December, 1929, petitioner presented to 
respondent C. C. Moore, Commissioner of the General Land Office, 
at his office in the city of Washington, District of Columbia, 
7 an application for a permit under that certain det of Congress 
approved February 25, 1920 (41 Stat. 437) for the exclusive 
right for the period of two (2) years to prospect for |oil and gas on 
the following described land situate in the countv of Fresno. State 
of California, to wit: 

Commencing at the southeast corner of section twehtv-seven (27). 
township fifteen (15) south, range twelve (12) east. M. D. lb & 
M., from which a monument set in the northwest quarter (NW. !4) 
of the northwest quarter (>7W. bi) of section thirty-five (35), 
township fifteen (15) south, range twelve (12) east. M. I). B. & 
M. is distant south one hundred (100) feet, east one hundred (100) 
feet; thence north 7.920 feet, m. o. 1., to the center of the east 
line of section twenty-two (22); thence west 2.640 feet. m. o. 1., 
to the center of section twenty-two (22); thence no|*th 3.960 feet, 
m. o. 1.. to the center of the south half (S. *4) °f section fifteen 
(15); thence west 2,640 feet, m. o. 1., to the northwest corner of 
the southwest quarter (SW. %) of the southwest quarter (SW. 
14 ) of section fifteen (15); thence south 1.320 feet, m. o. 1., to 
the southwest corner of section fifteen (15): theifce west 2,640 
feet, m. o. 1., to the north quarter corner of section twenty-one 
(21); thence south 5,280 feet, m. o. 1., to the south quarter corner of 
section twenty-one (21); thence west 2,640 feet, ml o. L, to the 
northwest corner of section twenty-eight (28); thence south 2.640 
feet, m. o. 1., to the west quarter corner of section twenty-eight 
(28); thence east 3,960 feet, m. o. 1., to the southeast: corner of the 
southwest quarter (SW. %) of the northeast quarter (NE. %) of 
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section twenty-eight (28); thence north 1,320 feet, m. o. L, to the 
center of the northeast quarter (NE. y 4 ) of section twenty-eight 
(28); thence east 1,320 feet, m. o. 1., to the southeast corner of the 
northeast quarter (NE. 4) of the northeast quarter (NE. 4) of 
section twenty-eight (28); thence south 2,640 feet, m. o. 1., to the 
southwest corner of the northwest quarter (NW. 14 ) of the south¬ 
west quarter (SW. 1 / 4) of section twenty-seven (27); thence east 
1,320 feet, m. o. 1., to the center of the southwest quarter (SW. 4 ) 
of section twenty-seven (27); thence south 1.320 feet, m. o. 1., to 
the southwest corner of the southeast quarter (SE. 14 ) or the south¬ 
west quarter (SW. 4 ) of section twenty-seven (27); thence west 
1,320 feet. m. o. L, to the northwest corner of section thirty-four 
(34); thence south 2,640 feet, m. o. 1., to the west quarter corner of 
section thirty-four (34); thence east 5.280 feet, m. o. 1., to the east 


quarter corner of section thirty-four (34) : thence south 2,640 feet, 
m. o. 1., to the southwest corner of section thirty-five (35); thence 


east 2.640 feet, m. o. I., to the south quarter corner of section thirty- 
five (35); thence north 5.280 feet, m. o. 1., to the north quarter corner 
of section thirty-five (35); thence west 2,640 feet, 111 . o. 1., to the 
point of beginning, being the south half (S. y?) of the southwest 
quarter (SW. 14 ) of section fifteen (15), the east half (E. y>) of 
section twenty-one (21). the west half (W. 14 ) and the southeast 
quarter (SE. 14 ) of section twenty-two (22), all of section twenty- 
seven (27). except the southwest quarter (SW. 1 / 4) of the southwest 
quarter (SW. * 4 ), the northwest quarter (NW. 14 ) and the north 
half (N. y 2 ) of the northeast quarter (NE. 4) and the southwest 
quarter (SW. 14 ) of the northeast quarter (NE. 14 ) of section 
twenty-eight (28), the north half (N. y>) of section thirty-four (34) 
and the west half (W. y>) of section thirty-five (35): all in town¬ 
ship fifteen (15) south, range twelve (12) east, M. D. B. & M. 

Beginning at the northwest corner of the southwest quarter 
(SW. 14 ) of the northwest quarter (NW. *4) of section one (1), 
township sixteen (16) south, range twelve (12) east, M. D. B. & M.; 
thence east 1.320 feet. in. o. 1.. to the center of the northwest quarter 
(NW. y 4 ) of section one (1); thence south 1.320 feet. 111 . o. 1.. to the 
southeast corner of the southwest quarter (SW. 4) of the northwest 
quarter (NW. 4) of section one one; thence west i’.320 feet. m. o. 1., to 
the west quarter corner of section one (1); thence north 1.320 feet, 
m. o. L. to the point of beginning, being the southwest quarter (SW. 
4 ) of the northwest quarter (NW. 4) of section one (1). all in 
township sixteen (16) south, range twelve (12) east. M. I). B. & M. 

Beginning at the center of section one (1). township sixteen (16) 
south, range twelve (12) east: thence east 1.320 feet. 111 . o. 1.. to the 
northeast corner of the northwest quarter (NW. 4) °f the south¬ 
east quarter (SE. 4) of section one (1) ; thence south 1.320 feet, 
m. o. 1., to the center of the southeast quarter (SE. 4 ) of section 
one (1): thence east 1.320 feet. m. o. 1.. to the northeast corner of the 


southeast quarter (SE. 4 ) of the southeast quarter (SE. 4) of 
section one (1) : thence south 1.320 feet, m. o. 1.. to the southeast cor¬ 
ner of section one (1) : thence west 2.640 feet. 111 . o. 1.. to the south 
quarter corner of section one (1) : thence north 2,640 feet, m. o. 1., to 
the point of beginning, being the south half (S. 1 /*) of the southeast 
quarter (SE. 4) of the northwest quarter (NW. 4) of the southeast 
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quarter (SE. %) of section one (1); township sixteen (16) south, 
range twelve (12) east, M. D. B. & M., containing in all 2,560 acres, 
m. o. 1. 

8 i 


That said application contained applicant’s name and address; 
that it contained a statement that the applicant was not the holder of 
any permit in the same State, nor upon the same geologic structure; a 
description of the land for which permit is desired, by legal sub¬ 
divisions; a statement that to the best of applicant’s knowledge and 
belief the land applied for is not within any known geological struc¬ 
ture of a producing oil or gas field; and three references as to ap¬ 
plicant’s reputation and business standing; that a copy of said ap¬ 
plication is attached hereto, marked “ Exhibit A” and made a part 
hereof; that all of said statements were at the same time and now 
are true. 

9 


That at the time said applicant presented said application on said 
14th day of December, 1929, petitioner tendered to said respondent, 
the Commissioner of the General Land Office, the fee required by 
law, to wit. the sum of two ($2.00) dollars for each one hundred sixty 
(160) acres, or fraction thereof, of the land for which said application 
was made, the total being the total sum of thirty-two ($32.00) dollars, 
and a surety bond in the sum of one thousand ($1,000) dollars re¬ 
quired by said act, but that said respondent refused; and still re¬ 
fuses, to accept said sum of $32.00, or any part thereof, or said bond 
of $1,000; that said bond was in the form required by law and the 
regulations of the General Land Office, on condition that if said 
permit should be granted that all operations should be conducted in 
accordance with the approved methods; that all proper precaution 
should be exercised to prevent waste of oil or gas developed in the 
lands covered thereby, or the entry of waters through welis drilled 
by or on behalf of the principal to the oil sand or oil-bearing strata 
to the destruction of the oil deposits. ! 


10 


10 


Petitioner hereby tenders to respondents said sum:of thirty-two 
($32.00) dollars and said bond of one thousand ($1,000) dollars, and 
declares that lie is at all times ready and willing to deliver same to 
respondents. i 

11 i 

That petitioner is not now. nor was he at any of the $aid times, the 
owner or holder of any permits or interest in permits upon the same 
geological structure, nor any other lands of the United States situated 
within the State of California, and that prior to the presentation to 
the Commissioner of the General Land Office of the application 
hereinbefore referred to. no permit had been granted! covering any 
portion of the lands herein described and no other application was of 
record in said office concerning the same property or any portion 
thereof. i 
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That the respondents have failed, neglected, and refused and now 
refuse to accept for filing and file said application hereinbefore 
referred to or to grant a permit to the petitioner to prospect for oil 
and gas on the lands hereinbefore described; that the sole reason 
given by the respondents for so doing was that the respondent. Kay 
Lyman Wilbur, as Secretary of the Interior, has withdrawn all 
lands of the United States from filing for oil and gas prospecting 
permits. 

13 

Petitioner avers that, by reason of the refusal of the respondents to 
accept for filing anti file said application for a prospecting 

11 permit, he has been deprived of the rights accorded him by the 

Congress of the United States under the act of February 25. 

« 

1920 (41 Stat. 437): that under the provisions of said act of Febru¬ 
ary 1920. petitioner at all times referred to herein was and still 
is entitled to file an application for. and to have issued to him, a 
permit to prospect on the lands hereinabove referred to; that under 
the provisions of said act of February 25. 1920. the Secretary of the 
Interior is required to accept for filing and to file said application 
and to issue to petitioner a permit to prospect on the lands named 
in said application: that petitioner at all times referred to herein 
was and still is duly qualified under the provisions of said act of 
February 25, 1920. to receive the permit applied for; that petitioner 
at ail times has stood and now stands in readiness, and is in fact 
ready, able, and willing actually and in all respects fuliv and com- 
pietoiy to comply with ail the regulations made pursuant to law in 
respect of duties and obligations of an applicant for a permit and 
a p. mittee under the sa'd act of February 25. 1920; that under the 
act of February 25. 1920. the acceptance ‘or filing and the filing of 
a duly executed application for a permit to prospect upon public 
land.- subject to disposition under said act. and the issuance to a 
qualified applicant of a permit to prospect upon such lands when 
called upon to do so. are purely ministerial duties imposed upon the 
Secretary of the Interior: that the only discretion allowed the Secre¬ 
tary the Interior by said act of February 25. 1920. is in the pre¬ 
scribing of rules and regulations which are necessary and proper to 
carry out and'accomplish the purposes of said act. and to fix and 
determine.the boundary lines of any structure or oil or gas field for 
the purposes of said act: that tiie word “ authorized " as used in 

12 section 13 of said act of February 25. 1920. is mandatory and 
not permissive: that the said Department of the Interior Order 

No. 338, upon which was based the refusal to accept petitioners 
application for a prospecting permit, and the rejection thereof, is 
contrary to said act of February 25. 1920, and particularly to sections 
1 and 13 thereof: that the Secretary of the Interior is without 
authority under the act of February 25. 1920. to refuse to receive 
applications for. and to discontinue the granting of permits to pros¬ 
pect on public lands provided for by said act; that the Secretary of 
the Interior is without authority under the act of February 25. 1920, 
to refuse to receive or to reject petitioner s application upon any 
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ground, and especially upon the ground alleged that, ;in accordance 
with said Department of the Interior Order No. 338, no applica¬ 
tions for permits will be received after March 12, 1929; that any 
order, rule, or regulation of the Secretary of the Interior instructing 
the Commissioner of the General Land Office not to receive applica¬ 
tions for permits to prospect upon public lands under the act of 
February 25, 1920, is invalid and not binding upon petitioner; that 
said Department of the Interior Order Xo. 338 is not a necessary or 
proper rule or regulation authorized by section 32 of said act of 
February 25, 1920, and does not in any manner carry out or accom¬ 
plish the purposes of said act, but is contrary to and in conflict with 
the expressed purpose of the act, which is ** to promote the mining 
of * * * oil, oil shale, gas, and sodium on the public domain”; 

that the action of the Secretary of the Interior and the Commissioner 

«/ 

of the General Land Office in refusing to receive petitioners 

13 application for a permit and in refusing to issue to petitioner 
a permit to prospect upon the land described in said applica¬ 
tion, is unreasonable, arbitrary, capricious, and illegal.; 

I 

14 | 

That petitioner has no plain, speedy, or adequate remedy at law 
or in equity to correct the error committed by the respondents unless 
remedy is granted bv this honorable court. i 

Wherefore, the petitioner prays: ! 

First. That a rule be granted by this honorable court requiring 
Ray Lyman Wilbur, Secretary of the Interior, and 1C. C. Moore, 
Commissioner of the General Land Office of the United States, to 
show cause, by a day to be therein named, why they!should not be 
commanded by a writ of mandamus to accept for filing and to tile 
the petitioner’s application hereinbefore referred to land to accept 
said fee of $32.00, and said bond in the sum of $1.000100, and there¬ 
after. if no other applicant is found entitled to a preference right 
thereto, to issue to the petitioner a permit to prospect for oil and 
gas on the land in said application and herein described. 

Second. That a writ of mandamus be granted bv this honorable 
court commanding Ray Lyman Wilbur, Secretary of the Interior, 
and C. C. Moore, Commissioner of the General Land Office of the 
United States, to accept for filing and file the petitioner's application 
hereinbefore referred to and to accept said fee of $32.00. and said 
bond in the sum of $1,000.00 and thereafter, if no other applicant is 
found entitled to a preference right thereto, to issue to the petitioner 
a permit to prospect for oil and gas on the land in said appli- 

14 cation and herein described. 

A. W. Gregg, : 

Weston Vernon, Jr., 

John W. Fisher, 

Attorneys for Petitioner. 

County of-, 

State of California , ss: 

W. B. Pyron, being duly sworn, deposes and says: j 

That he is the petitioner above named; that he has, read the fore¬ 
going petition and is familiar with the statements contained therein, 
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and that the facts stated are true, except those facts stated to be upon 
information and belief, and those facts he believes to be true. 

W. B. Pyron. 

Subscribed and sworn to before me this 14th day of January, 1930. 

[seal.] R. Kaskel, Notary Public. 

4 * Exhibit A” 

Filed January 28. 1930 

Los Angeles, Calif., December .9, 1929. 

To the Hon. Commissioner of the General Land Office, 

Washington,) D. C. 

Dear Sir: VT. B. Pyron hereby applies for a permit under that 
certain act of Congress of February 25. 1920. Public, 146, for the ex¬ 
clusive right for the period of two (2) years to prospect for oil 
15 and gas upon the following-described land situate in the 

countv of Fresno. State of California, or so much thereof as 

%/ • 

mav be public land, to wit: 

Commencing at the southeast corner of section twenty-seven (27), 
township fifteen (15) south, range twelve (12) east. M. 1). B. M., 
from which a monument set in the northwest quarter (XAA\ *4) of the 
northwest quarter (XAV. 14 ) of section thirty-five (35), township 
fifteen (15) south, range twelve (12) east. M. D. B. & M. is distant 
south one hundred (100) feet, east one hundred (100) feet: thence 
north 7.920 feet. m. o. 1., to the center of the east line of section 
twenty-two (22): thence west 2.640", m. o. 1.. to the center of section 
twenty-two (22): thence north 3.960 feet, m. o. 1.. to the center of 
the south half (S. y>) of section fifteen (15): thence west 2,640 


feet, m. o. i.. to the northwest corner of the southwest quarter 
SAAh 14 ) of tlie southwest quarter (SAAh 14 ) of section fifteen (15): 
thence south 1.320 feet. m. o. 1 .. to the southwest corner of section 
fifteen (15) : thence west 2.640 feet. m. o. 1., to the north quarter 
corner of section twentv-one ( 21 ) : thence south 5.280 feet. m. o. 1 ., 
to the south quarter corner of section twenty-one ( 21 ) : thence west 
2,640 feet. m. o. 1.. to the northwest corner of section twenty-eight 
(28) : thence south 2.640 feet. m. o. 1.. to the west quarter corner of 
section twenty-eight (28): thence east 3.960 feet, m. o. 1., to the south¬ 
east corner of the southwest quarter (SAAh %) of the northeast quar¬ 
ter (XE. 14 ) of section twenty-eight (28) : thence north 1.320 feet, 
m. o. !.. to the center of the northeast quarter (XE. y 4 ) of section 
twenty-eight (28): thence east 1,320 feet. m. o. L, to the southeast 
corner of the northeast quarter (XE. y 4 ) of the northeast quarter 
(XE. y 4 ) of section twenty-eight (28) : thence south 2.640 feet, m. 
o. 1.. to the southwest corner of the northwest quarter (XAAh y 4 ) of 
the southwest quarter (SAAh %) of section twenty-seven (27); thence 
east 1.320 feet, m. o. 1., to the center of the southwest quarter (SAA r . 
y 4 ) of section twenty-seven (27); thence south 1,320 feet, m. o. 1., to 
the southwest corner of the southeast quarter (SE. y 4 ) of the south¬ 
west quarter (SAAh y 4 ) of section twenty-seven (27); thence west 
1,320 feet, m. o. 1., to the northwest corner of section thirty-four (34); 
thence south 2,640 feet, m. o. 1., to the west quarter corner of section 
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thirty-four (34); thence east 5,280 feet, in. o. L, to the east quarter 
corner of section thirty-four (34) ; thence south 2,640 feet, m. o. 1., 
to the southwest corner of section thirty-five (35); thence east 2,640 
feet, m. o. 1., to the south quarter corner of section thirty-five (35); 
thence north 5,280 feet, m. o. 1., to the north quarter corner of section 
thirty-five (35) ; thence west 2,640 feet, m. o. L, to the point of be¬ 
ginning, being the south half (S. y>) of the southwest quarter 
(SW. 14 ) of section fifteen (15), the east half (E. 14 ) of section 
twenty-one (21), the west half (W. y>) and the southeast 

16 quarter (SE. %) of section twenty-two (22),! all of section 
twenty-seven (27) except the southwest quarter (SW. 14 ) of 

the southwest quarter (SW. 14 ), the northwest quarter (XW. %) 
and the north half (X. %) of the northeast quarter (XE. 14 ) and 
the southwest quarter (SW. 14 ) of the northeast quarter (XE. 14 ) 
of section twenty-eight (28), the north half (X. y>) of section thirty- 
four (34) and the west half (W. 14 ) of section thirty-five (35); all 
in township fifteen (15) south, range twelve (12) east,|M. I). B. & M. 

Beginning at the northwest corner of the southwest quarter 
(SW. 14 ) of the northwest quarter (XW. 14 ) of section one (1), 
township sixteen (16) south, range twelve (12) east, M. D. B. & M.; 
thence east 1,320 feet, m. o. L, to the center of the northwest quarter 
(XW. 14 ) of section one (1); thence south 1,320 feet, im. o. 1., to the 
southeast corner of the southwest quarter (SW. ] 4) of the northwest 
quarter (XW. 14 ) of section one; thence west 1,320 ffeet, in. o. 1., to 
the west quarter corner of section one (1); thence north 1,320 feet, 
m. o. 1., to the point of beginning, being the southwest quarter 
(SW. 14 ) of the northwest quarter (XW. 14 ) of section one (1), all 
in township sixteen (16) south, range twelve (12) east,! M. D. B. & M. 

Beginning at the center of section one (1), township sixteen (16) 
south, range twelve (12) east; thence east 1,320 feet, Im. o. 1., to the 
northeast corner of the northwest quarter (XW. a 4) of the south¬ 
east quarter (SE. *4) of section one (1) ; thence south 1,320 feet, 
m. o. 1., to the center of the southeast quarter (SE. Ii/j.) of section 
one (1) ; thence east 1,320 feet, m. o. 1.. to the northeast corner of the 
southeast quarter (SE. 14 ) the southeast quarter (SE. 14 ) of 
section one (1) ; thence south 1,320 feet. 111. o. 1 ., to the southeast 
corner of section one (1); thence west 2.640 feet, m. o. 1., to the south 
quarter corner of section one (1); thence north 2,640 feet. m. o. L, to 
the point of beginning, being the south half (S. 1 / 4) ! of the south¬ 
east quarter (SE. *4) and the northwest quarter (XW. *4) of the 
southeast quarter (SE. 14 ) of section one (1), township sixteen (16) 
south, range twelve (12) east, M. D. B. & M., containing in all 2,560 
acres, 111. o. 1. 

and in support of said application states: 

That applicant is a native-born citizen of the United States, a resi¬ 
dent of the city of Los Angeles, California; his business address, 1221 
Subway Terminal Building, Los Angeles, California. ; 

That applicant does not own or hold, nor is lie interested in 

17 any permit or lease for oil or gas on the same geological struc¬ 
ture upon which is situated the lands hereby applied for, 

nor is it interested in any other permit for lease in the State of 
California. j 
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That to the best of applicant’s knowledge and belief the land ap¬ 
plied for is not within any known geological structure of a producing 
oil or gas field. 

That according to the best knowledge and belief of geologists of 
applicant, the land so described is favorable for prospecting for oil 
and gas because of formations in character similar to formations in 
which oil is produced in other districts. 

It is the intention of applicant to explore said tract by drilling 
wells at such place or places which may be adjudged most advan¬ 
tageous bv his geologists, and that he will show due diligence in said 
work of exploration. 

That your applicant has been engaged in the business of prospect¬ 
ing and developing oil lands for more than twenty (20) years, and,, 
in the event a permit is granted, has ample capital available with 
which to sink a well on said premises any depth necessary in order 
to properly explore and develop said premises. 

That three references as to applicant’s reputation and business 
standing are: 

Security-First National Bank of Los Angeles, 7th and Spring 
Streets, Los Angeles, California. 

F. C. Flsey. vice president, Kern County Land Company, 910- 
American Bank Building, San Francisco, California. 

H. H. Welsh, attorney, Chandler-Rowell Building. Fresno, 
California. 

18 In evidence of his good faith and in compliance with the 
rules and regulations, applicant is accompanying this applica¬ 
tion with a surety bond in the sum of one thousand ($1,000) dollars, 
and the sum of twenty-eight ($28.00) dollars in currency of the 
United States, being $2.00 for each one hundred sixty (160) acres or 
fraction of land for which a permit is requested. 

Wherefore, your applicant respectfully requests that your depart¬ 
ment issue to him a permit to prospect said land for oil and gas under 
the terms of u An act to promote the mining of coal phosphate, oil, 
oil shale, gas, and sodium on the public domain,” and known as 
Public 146. 66th Congress, approved February 25. 1920. 


State of California. 

County of Lon Angeles, ss: 


W. B. Pykon. 


W. B. Pvron. being first dulv sworn, deposes and savs: 

That he is the applicant in the foregoing application; that he has 
read the said application and knows the contents thereof, and that 
the same is true of his own knowledge, except as to the matters therein 
stated on applicant’s information and belief, and as to such 
matters so stated on information and belief that he believes it to be 
true. 

W. B. Pyron. 


Subscribed and sworn to before me this 9th day of December. 1929.. 

«/ 

[seal.] Rosa Kaskel, 

Notary Public in and for the County of Los Angeles, 

State of California , and residing therein. 
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i 

AFFIDAVIT OF CITIZENSHIP 

I 

State of California. 

County of Los Angeles , ss: 

W. B. Pyron, being first duly sworn, deposes &nd says: 

19 That he is the applicant in the foregoing attached applica¬ 
tion for an oil and gas permit; that he is a native-born citizen 

of the United States of America and a resident of; the State of 
California. 

W. B. Pyron. 

Subscribed and sworn to before me this 10th dav of December. 
1929. 

[seal.] Rosa IyasKel, 

Notary Public in and for the County of Los Angeles , 

State of California. 

20 In the Supreme Court of the District of Columbia 

W. B. Pyron, petitioner 
v. 

Ray Lyman Wilbur, Secretary of the Interior, . J XT ^ 
and C. C. Moore, Commissioner of the Gen- 'At law .No. <<631. 
eral Land Office, respondents; address : Interior i 
Department, Washington, D. C. 

Amended answer and response to the ride 
Filed Feb. 28, 1930 


Come now Ray Lyman Wilbur and C. C. Moore, designated herein 
as respondents, and by way of return to the rule to show cause and 
for their joint answer to the petition say as follows: 

1. They admit the allegations of paragraph 1. j 

2. They admit the allegations of paragraph 2. | 

3. They admit that the portion of paragraph 3 quoted from sec¬ 
tion 1 of the act of February 25, 1920. is to be found in said section; 
that the excerpts quoted from sections 13,14. 32. and 37 appear in the 
corresponding sections of the act. The intent and purpose of the 
act, however, are questions of law to be ascertained by a consideration 
of the entire act and in connection herewith, are not questions to be 
determined by the respondents. The allegation of the petitioner 
therefore as to the intent and purpose thereof is neither affirmed nor 
denied by respondents. 

4-5. They admit the allegations of paragraphs 4 and 5. 

G. Because they have no personal knowledge of the facts upon 
which the allegations of paragraph G are based, respondents 

21 are unable to admit them as detailed, and. therefore, denv all 

/ • • ■ 

of such allegations not herein specifically admitted. They 
specifically admit that Order No. 338 was issued as alleged, and that 
the register of the land office at Sacramento, California; in compliance 
therewith received no applications for permits to prospect for oil 
and gas on public lands after March 12, 1929. the date named therein. 

7. They admit the allegations of paragraph 7. 

8. They admit that the statements were contained in said appli¬ 
cation as alleged, but inasmuch as the}- made no examination of the 


! 
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tacts necessary to ascertain the truth thereof, they are without 
knowledge of the truth thereof, either then or now, and are, there¬ 
fore, unable either to affirm or deny them. 

0. They admit the allegations of paragraph 9. 

10. Paragraph 10 contains no allegations which require an answer 
by respondents. 

11. They admit the allegations of paragraph 11. 

12. Respondents deny each and every allegation in paragraph 12 
except such as are by this answer specifically admitted. They admit 
that the application of petitioner was not received for filing by the 
Commissioner of the General Land Office and was returned by him 
to the attorneys, for petitioner who had transmitted the same to him, 
by his office letter of December 1G. 1929, a copy of which is attached 
hereto as Exhibit A and is made a part hereof. That such action 
was taken by him because of the general policy of the President of 
the United States to conserve oil and gas on public lands, as out¬ 
lined in the orders of the Secretary of the Interior Nos. 3*37 and 338, 
copies of which are hereto attached as Exhibits B and C, and each 
of them are made a part hereof. That by virtue of and pursuant to 
the aforesaid administrative policy to conserve the oil and gas on 
public lands of the United States, it was no part of the official duty 

of the respondents, or either of them, or of the register of 

22 the land office at Sacramento, California, to receive and file 
petitioner’s application, as the legal effect of the action of the 

Secretary of the Interior aforesaid in effectuating the same had 
operated temporarily to withdraw the public lands of the United 
States containing oil and gas. from further prospecting for and 
development of such minerals. 

13. Respondents deny all and singular the material allegations of 
paragraph 13 of the petition. Said paragraph contains many as¬ 
sumptions and conclusions of law which respondents are advised by 
counsel they are not called upon to respond, and as to such allega¬ 
tions they neither affirm nor deny them. 

14. Respondents deny all and singular the allegations of para¬ 
graph 14. 

15. Further answering, respondents allege that the administration 

of the act of February 25, 1920 (41 Stat. 437. section 32), is reposed 
in the Secretary of the Interior, with whose authority, reasonably 
exercised, the courts may not interfere unless the Secretary fails, 
refuses, or neglects to perform a mandatory, ministerial duty imposed 
bv the terms of the act. / 

IG. Further answering, respondents allege that the language of 
section 13 of the act is permissive, not mandatory and has been so 
construed and acted upon by the Secretary of the Interior during 
the nine years intervening since the date of its passage. Its context 
plainly reposes in the Secretary of the Interior the discretion either 
to issue or decline to issue prospecting permits. Neither section 13 
nor any other section, nor any rule or regulation promulgated in the 
administration of the act, vests any right in an applicant for a 
permit, to receive the same. On the contrary, section 2 of the regu¬ 
lations issued March 11. 1920. bv the Secretarv of the Interior under 

* / %> & 

said act of February 25. 1920, reprinted and reissued by the 

23 Secretarv of the Interior October 29. 1920. in force at date of 
petitioner’s application, and still in force, expressly provides: 
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“ It should be understood that under the act, the granting of a 
prospecting permit for oil and gas is discretionary with the Secre¬ 
tary of the Interior, and any application may be granted or denied, 
ether in part or in its entirety as the facts may be deemed to warrant.” 

The securing of a permit or license to prospect piiblic lands for 
oil and gas is a privilege and not a right. Petitioner does not 
allege that he had performed any work or expended ;any money or 
other thing of value in, upon, or for the development of the land 
described in the application, nor that he had surrendered to the 
United States any claim, right, or interest in this or other lands 
of the United States which would constitute a legail or equitable 
claim or right to receive a permit: neither does he disclose that any 
right, of whatsoever nature, has been acquired by him to receive a 
permit, but he is simply sets forth a state of facts Tjvhich indicate 
that he is qualified as an applicant and has thus placed himself in 
a position to apply for and receive a permit if and when issued 
bv the Secretary of the Interior. Further than that, he shows no 
acquired status involving fixed or vested rights to enter public land 
of the United States. The petition therefore states no ground upon 
which the court will be justified in issuing the writ sought. 

Wherefore, respondents pray that the rule be discharged, the peti¬ 
tion dismissed, and that petitioner take nothing herein: that re¬ 
spondents be permitted to go hence without day, with their costs. 

Ray Lyman Wilbur, 

Sec ret art/ of the Interior. 
(Signed) C. C. Moore, j 

Commissioner , General Land Office. 

24 District of Columbia, ss: 

Ray Lvman Wilbur, being first dulv sword, on his oath 
savs that lie has read the foregoing answer bv him subscribed, and 
that he knows the contents thereof, and that the matters therein 
stated of his own knowledge are true, and those stated upon in¬ 
formation and belief he believes to be true. vY j^ Y>r ! vx Wir bur 

Subscribed and sworn to before me this 27th day! of February, 
1930- (Sgd) W. Bertrand'Acker, 

[seal.] Notary Public in and for the District of Columbia. 

District of Columbia, ss : j 

C. C. Moore, being first dulv sworn, on his oath says that he has 
read the foregoing answer bv him subscribed, and that! he knows the 
contents thereof, and that the matters therein stated of his own 
knowledge are true, and those stated upon information and belief 
he believes to be true. (Sgd) Ci C. Moore. 

Subscribed and sworn to before me this 27th day of February, 1930. 

[seal.] (Sgd) Herman C.i Gauss, 

Notary Public in and for the District of Columbia. 

Commission expires May 18, 1933. 

(Signed) E. C. Finney, 

Solicitor , Depart merit of the Interior , j 

(Signed) O. H. Graves, j 

Assistant to the Solicitor , j 

Attorneys for Respondents. 
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28 . Exhibit “A” 

December 1G, 1920. 

“A” CAO. 

Returning application for permit to prospect for oil and gas. 

Messrs. Dunxixgtox, Walker, Gregg £ Gregg. 

Investment Building . ' Washington , D. C. 

Gentlemen : Reference is had to your letter of December 14, 
1929. transmitting as attorneys for W. B. Pvron, of Los Angeles, 
California, an application to prospect for oil and gas on certain 
lands in Fresno County, California, under the act of February 25, 
1920 (41 Stat. 437). together with a $1,000 surety bond executed by 
Pyron and the National Surety Company. 

By telegram of March 13, 1929, to the registers of the district 
land offices, approved by the Secretary of the Interior, they were 
directed to refuse any oil and gas applications for permit filed after 
March 12, 1929, and in departmental order Xo. 338, issued March 
20, 1929, it was stated therein (paragraph 7) that: 

Registers of local land offices will not receive applications for 
oil and gas permits after March 12, 1929." 

You informally advised this office that similar or same applica¬ 
tion had been presented to the district land office and had been 
refused, and for that reason was left in this office. At the same time 
you tendered a fee of $32.00, the acceptance of which was verbally 
refused. 

The instructions referred to, while directed to the registers of 
the district land offices, apply equally to tins office and to the 
department, and in accordance therewith the application and bond 
are herewith returned to vou having been made of record in this 
office. 

Verv respectfully, 

(Signed) C. C. Moore, 

Commissioner. 

26 Exhibit B 

United States Department of the Interior, 

Washington. March 1C. 1020. 

Order Xo. 337. 

The Federal oil conservation policy announced by President 
Hoover will be energetically executed by the Interior Department. 

There are more than 5,000 applications for oil and gas permits 
on public lands pending in the General Land Office in Washington 
and an unknown number in the field offices. Steps were taken several 
days ago toward the rejection of all such applications, and registers 
of local land offices have been instructed not to receive new applica¬ 
tions. 

Probably in none of the cases on hand has the applicant expended 
money for developmental purposes, although he may have gone 
to some expense in opposing conflicting claims or furnishing addi¬ 
tional evidence in support of his application. 

Where land covered by pending applications is likely to be drained 
by adjoining wells on privately owned lands, the question of grant¬ 
ing permits on Government land will be considered in the light of 
facts developed by departmental investigation. 
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With regard to the 20,000 outstanding permits on public lands, 
the department will deal fairly with holders who have been diligent 
in maintaining their equities. Where actual drilling operations have 
been started and are being continued, opportunity will be given to 
carry on developmental work to finally determine the character of 
the land. Immediate steps will be taken, however 1 , to cancel all 
such permits where no drilling has been done or iponey spent in 
development. 

To determine the facts in connection with existing oil and gas 
permits, I have named a committee consisting of the Commissioner 
of the General Land Office, the Director of the Geological 

27 Survey, and the solicitor of the department. They will con¬ 
sider the extent of operations which have been prosecuted 

under outstanding permits to determine whether permittees have 
acquired equities which should be recognized and to make appro¬ 
priate recommendations. 

Where permits are now in good standing, either because of recent 
issue or previous extension of time, no action will be taken during the 
remaining period covered by the permit. When that time has 
expired, however, and the permittee has failed to comply with the 
terms of his permit, he will be called upon immediately to show 
cause why the permit should not be canceled. This includes so- 
called group developments heretofore approved and in which exten¬ 
sions have been allowed, where permittees are engaged in a joint 
drilling program, test wells being drilled by a responsible drilling 
company on some of the public lands in the area covered by the per¬ 
mits. So long as this program is being diligently i prosecuted, no 
adverse action will be taken. 

Xo leases will be issued for oil and gas production unless required 
by mandate of law, such as discovery under existing permits, as pro¬ 
vided by the mineral leasing act, or through the advertisement of a 
minimum of 25,000 acres of Osage Indian lands annually, as directed 
by the act of Congress approved March 2, 1929. 

(Signed) Kay Lyman i Wilbur, 

Secretary. 

28 Exhibit C 

j 

United States Department of the Interior. 

Washington , March 20.1920. 

Order Xo. 338. 

The following outlines the general procedure in the Department 
of the Interior for executing the President’s public-land oil-conserva¬ 
tion policy: 

1. All oil and gas applications and permits pending in the office 
of the First Assistant Secretary of the Interior, under the general 
leasing act, will be returned to the General Land Office. 

2. All oil and gas cases pending in the office of the solicitor will 
be reviewed to determine their present status. Those coming within 
the new policy should be returned to the General Land Office. 

3. The preparation of letters in the General Land Office calling 
upon delinquent permittees to show cause why their permits should 
not be canceled will be expedited. 
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4. Oil and gas permits now in good standing will not be proceeded 
against so long as the terms of the permits are being timely complied 
with. 

5. Where a permittee is entitled to a lease because of discovery, it is 
mandatorv to lease onlv one-fourth of the area, under strict interpre- 
tation of the President's oil policy, except that when the permit 
covers 160 acres or less the permittee would be entitled to lease the 
full acreage. The remainder will not be leased unless such action is 
required in the public interest. 

6. The departmental committee, consisting of the solicitor, the 
Commissioner of the General Land Office, and the Director of the 
Geological Survey, will consider the extent of operations which have 
been prosecuted under existing oil and gas permits, to determine 
whether permittees have acquired equities which should be recog¬ 
nized and make appropriate recommendations to the Secretary. In 
reviewing permits, representative cases may be recommended for 
public hearing before the Secretary of the Interior to determine lines 
of policy. 

7. Registers of local land offices will not receive applications for oil 
and gas permits after March 12. 1029, and will reject all pending 
applications for permits. They will forward to the General Land 
Office all applications for extensions of time, etc., relative to out¬ 
standing permits. 


8. Applications for extension of permits on hand should be dis¬ 
posed of promptly. Those not involving expenditure of money in 
development work will he denied by the General Land Office. All 
other cases will be referred to the special committee by memoranda 
of the General Land Office showing the facts disclosed by the record, 
and of the Geological Survey as to the status of development 
work. 

29 9. The General Land Office will hold for cancellation, allow¬ 

ing 15 days in which to show cause, all permits on which there 
is no prims facie evidence that expenditure of money in develop¬ 
ment work has been made. All other cases should be referred to the 
special committee bv memoranda of the General Land Office showing 
the facts disclosed bv the record and of the Geological Survey as to 
status of development work. 

10. All oil and gas permits in the Geological Survey pending re¬ 
port to the General Land Office will be promptly considered under 
the new policy. Where these cases involve conflict of agricultural 
and mineral rights, or questions of similar character, they should be 
completed bv the Geological Survey. All others should he returned 
to the General Land Office with appropriate report when such is 
required under the new policy; otherwise without report. 

11. Supervisors of oil and gas operations in the Geological Survey 
must deny approval to notices of intention to drill on permits that 
are not shown to be in good standing by the terms of the permit 
itself or an approved extension of time. 

12. The Geological Survey will report to the Secretary on the 
likelihood of oil and gas drainage of Government lands in various 
producing and wildcatting fields where a claim of drainage is made. 
The special committee will consider the question of drainage only 
when incidentally involved in individual permits before it for 
consideration. 
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13. Permits issued and outstanding in Executive order Indian 
reservations under the act of March 3, 1927, will be considered and 
disposed of in the same manner as provided in j the foregoing 
paragraphs. 

Ray Lyman Wilbur, 
Secretary of the Interior, 

i 

30 Memorandwii 

On submission after final hearing 
Filed Apr. 15, 1930 

* * * * , * * * 

l 

The above-entitled case, together with the cases of McLennan v. 
Wilbur, No. 76795; Retherford v. Wilbur, No. 76911 and Paris v . 
Wilbur, No. 77213 were submitted for final hearing. A waiver of 
a jury trial has been filed and the oral testimony of one witness has 
been heard in the instant case. In the three other cases referred to 
no issues of fact are involved. 

These four cases present the same question and itl is primarily a 
question of law. Similar cases involving the same question had 
previously been heard and submitted to Mr. Justice Bailey, and on 
April 8th, last, he filed an opinion in the two cases submitted to him, 
in which he held that the writ of mandamus should issue directing 
the Secretary of the Interior to reinstate the applications of the 
relators and to proceed therewith according to law. In that opinion 
the writer of the present memorandum concurs, both in its reason¬ 
ing and in the conclusions reached by the learned justice. 

This memorandum is to be taken as applying to all of the four 
cases submitted to him, as stated above. The writer desires now, in 
a few sentences, to emphasize certain phases of the matter. 

The act of Congress, which is invoked by the relators 

31 in the pending cases, was approved February 25, 1920, and, as 
pointed out by Justice Bailey in his opinion, the act is entitled 

“An act to promote the mining of coal, phosphate, oil, oil shale, gas, 
and sodium on the public domain." We are only concerned now with 
those provisions of the act which deal with oil and gas permits. 

The act authorizes the Secretary of the Interior \ to promulgate 
necessary and proper rules and regulations to govern in the execu¬ 
tion of the statute. (Section 32.) Pursuant thereto the Secretary 
promulgated oil and gas regulations under date of March 11, 1920. 
These regulations occupy some twenty-five printed pages, and there 
has also been published by the Secretary, in the form |of an appendix 
to his regulations, a digest of opinions and decisions in connection 
with the administration of the act of Congress mentioned, as applied 
to oil and gas. This appendix was approved by the Secretary of 
the Interior under date of October 6, 1920, and contains thirteen 
printed pages. We find in regulation No. 3 language in substance 
to the effect that the granting of a permit or lease fbr the develop¬ 
ment or production of oil or gas will not preclude other permits or 
leases of the same land for the mining of other minerals under the 
act, “ all to the end that the full development of the mineral re¬ 
sources may be secured.” On page 36 of the appendix, above men- 
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tioned, we find it again declared, in effect, that the purpose of the 
act was “to the end that the best development of the lands, both 
for mineral and agricultural purposes, may be accomplished.” 
32 We thus have constructions by the Secretary of the Interior 
of the purpose of the legislation in question, that it is that 
the full development of the mineral resources may be secured. 

With scrupulous care the act reserves certain lands from its opera¬ 
tion by “ excluding lands acquired under the act known as the 
Appalachian Forest Act. approved March 1, 1911 (36 Statutes, 961), 
and those in national parks, and in land withdrawn or reserved for 
military or naval uses or purposes, except as herein provided.” 
(Section 1.) It enacts that the act shall operate upon deposits of 
oil, oil shale, or gas, and lands containing such deposits owned by 
the United States including those in national forests. 

The duty of executing the provisions of this act is conferred upon 
the Secretary of the Interior, and nowhere in the act, in the opinion 
of the court, is any power to suspend its operation or dispense with 
its execution conferred upon him. And this court is further of the 
opinion that no power resides in either the executive or judicial 
branches of the Government to suspend or dispense with the execu¬ 
tion. administration, and enforcement of a constitutionallv enacted 


law of the Congress. 

In each of the four cases mentioned above the writ of mandamus 
will issue, in the [McLennan, Retherford, and Paris cases, directing 
the Secretary of the Interior to reinstate the applications of relators 
and proceed therewith according to law. and in the Pyron case di¬ 
recting the Secretary of the Interior to accept for filing and 
33 file the application of relator and proceed therewith according 
to law. 

Orders accordingly will be settled and signed on presentation and 
notice. 


April 15. 1930. 


F. L. Siddons, Justice. 


34 Supreme Court of the District of Columbia 

Saturday, April 19, 1930 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
justice, presiding. 

sfc :js sic sj: sjc $ 

This cause came on to be heard at this term upon the petition 
filed, the rule to show cause issued, the answer of respondents filed 
herein, and the oral testimony presented to the court by a witness 
for the petitioner, upon waiver of trial by jury, and after being 
argued by attorneys of record for the respective parties was sub¬ 
mitted to the court. Thereupon, the same having been considered, 
it is this 19th day of April, 1930. adjudged and ordered that a writ 
of mandamus do forthwith issue in this cause directed to the Secre¬ 
tary of the Interior and the Commissioner of the General Land 
Office of the Lmited States, requiring them to accept for filing and 
to file the application of the petitioner, W. B. Pyron, specified in 
this cause, and to proceed therewith according to law. 
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Further it is considered that petitioner recover of the respondents 
his costs of suit, to be taxed by the clerk. 

From the foregoing judgment, the respondents, by their attorneys, 
in open court, note an appeal to the Court of Appeals of the District 
of Columbia, which is by the court allowed. 

35 In the Supreme Court of the District of Columbia 

W. B. Pyrox, 1221 Subway Terminal Building,' 

Los Angeles, California, petitioner, 

v. _ 

Bay Lyman Wilbur. Secretary of the Interior. ^ ^°* 

and C. C. Moore, Commissioner of the General 
Land Office, respondents. 


Stipulation 
Filed May 29, 1930 


It is stipulated by Ray Lyman Wilbur, Secretary of the Interior, 
and C. C. Moore, respondents, by their attorneys, E. C. Finney and 
O. H. Graves, and W. B. Pyron, petitioner, by his attorneys, James 
G. Leovy, A. W. Gregg, Weston Vernon, jr., and John W. Fisher, 
that on February 28, 1930, at the hearing in the above-entitled cause 
before Mr. Justice Siddons, trial by jury having been waived by 
the parties of record by written stipulation, James G. Leovy testi¬ 
fied on behalf of the petitioner in substance as follows: 

That on the 9th day of December, 1929, W. B. Pyron, appellee, 
through his attorney, James G. Leovy, advised the register of the 
United States district land office at Sacramento. California, by tele¬ 
phone, that said W. B. Pyron was proposing to file with said register 
an application for a permit to prospect for oil and gas upon the land 
described in paragraph 7 of the petition for writ of mandamus herein 
and incorporated in the transcript of record in this case on appeal. 

That said register at said time advised said James; G. Leovv that 
in accordance with Department of the Interior Order No. 338, no 
applications for permits to prospect for oil and gas On public lands 
were being or could be received by said register, and that the said 
proposed application of said W. B. Pyron would not be accepted for 
filing and would not l>e filed, nor would the accompanying fee and 
bond be accepted or filed, but said application, fee, and bond would 
be returned to said W. B. Pyron without acknowledgement of their 


receipt and without any record of their receipt having been made 
upon the books or records of the said district land office. 

36 That said James G. Leovy. advised the said register that he 
proposed to institute legal proceedings to compel the accept¬ 
ance of said application, fee, and bond, and was advised by said regis¬ 
ter that if such proceedings were contemplated the matter of filing 
said application, fee, and bond should be taken up with proper offi¬ 
cials of the Department of the Interior at Washington, I). C.. and 
said application, fee, and bond should be presented !to such officials 


for filing. 

That said W. B. Pyron, through his attorneys, did present and ten¬ 
der to the Commissioner of the General Land Office of the United 
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States at Washington, D. C., one of respondents, an application to 
prospect for oil and gas upon the land described in paragraph 7 of 
the petition for writ of mandamus filed herein and incorporated in 
the transcript of record in this case on appeal, which application was 
accompanied by the necessary fee and bond, but that the said com¬ 
missioner refused to accept for filing or to file said application, fee, 
and bond, and returned same to petitioner’s attorneys as per Exhibit 
“A” to the amended answer and response to the rule. 

It is further .stipulated that the foregoing contains the substance 
of all the evidence given on the hearing of this cause. 

It is further stipulated and agreed that at the hearing in this 
cause aforesaid. E. C. Finney and O. H. Graves, attorneys for the 
respondents, agreed in open court that the allegations of paragraph 6 
of the petition for a writ of mandamus filed herein and incorporated 
in the transcript of record In this case on appeal were to be deemed 
as admitted by respondents. 

(Signed) E. C. Finney, 

(Signed) O. H. Graves, 

Attorneys for Appellants and Respondents. 

James G. Leovy, 

i A. W. Gregg, 

Weston Vernon, Jr., 

John W. Fisher, 

Attorneys for Appellee and Petitioner. 
Leave to file granted this Mav 29, 1930. 

C7 * 

F. L. SlDDONS, 

Justice , Supreme Court of the District of Columbia. 

37 In the Supreme Court of the District of Columbia 

W. B. Pyron, petitioner 
v. 

Ray Lyman Wilbur, Secretary of the Interior. [At law No. 77631. 
and C. C. Moore, Commissioner of the General 
Land Office, respondents 

Assignment of errors 
Filed June 3, 1930 


The respondent presents his assignment of errors as follows: 

1. The court erred in finding for the petitioner and against the 
respondent and in granting the writ of mandamus herein. 

2. The court erred in holding that the acts of the President of the 
United States and of the Secretary of the Interior in the premises, 
together or separately, do not constitute a temporary executive with¬ 
drawal of the public lands subject to prospecting for oil and gas 
under the provisions of the act of February 25, 1920. commonly called 


the oil-leasing act. from the purposes of said act. 

3. The court erred in holding that the oil-leasing act does not re- 
pose in the Secretary of the Interior a discretion broad enough to 
permit him, in the exercise of his official judgment, to refuse to issue 
permits to any applicant. 
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4. The court erred in holding that the oil-leasing act does not 

repose in the Secretary of the Interior a discretion broad 

38 enough to permit him, in the exercise of his official judgment, 
to refuse to issue permits to any applicant in the absence of 

specific rules and regulations. 

5. The court erred in holding that the provisions of the last sub¬ 
division of Rule 2 of the rules and regulations do not vest in the 
Secretary of the Interior discretion to refuse to grant any permit in 
the due exercise of his official duty. 

(Signed) O. H. Graves, 

Attorney for Respondent. 

39 In the Supreme Court of the District of Columbia 

I 

IV. B. Pyron, petitioner 

V. I 

Ray Lyman Wilbur, Secretary of the Interior, At law No. 77631 
and C. C. Moore, Commissioner of the General 
Land Office, respondents . j 

Designation of record I 

Filed June 3, 1930 

i 

5? ❖ H* H 5 ♦ 

The clerk in making up the transcript of record on appeal in the 
above-entitled cause, will include: 

1. Petition and exhibits. I 

2. Amended answer and exhibits. j 

3. Stipulation filed May 29, 1930. 

4. Opinion and judgment of the court. i 

5. Notation and allowing of appeal. 

6. Assignment of errors. j 

7. This designation. j 

(Signed) O. H, Graves, 

Attorney for Respondents. 

Service acknowledge this 29th day of May, 1930. 

Weston Vernon, Jr. 
Attorney for Petitioner. 

40 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 39. both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed,; copy of which 
is made part of this transcript, in cause No. 77631 at law, wherein 
W. B. Pyron is petitioner and Ray Lyman Wilbur. Secretary of the 
Interior, and C. C. Moore, Commissioner of the General Land Office, 
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are respondents, as the same remains upon the files and of record in 
said court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
23rd day of June, 1930. 

[seal.] Frank E. Cunningham, Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5250. Ray Lyman Wilbur, Secretary, &c., et al., appellants, 
vs. W. B. Pyron. Court of Appeals, District of Columbia. Filed 
June 24, 1930. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

i 

October Term, 1930 

I 

No. 5250 

Ray Lyman Wdlbur, Secretary of the Interior, 
and C. C. Moore, Commissioner of the General 
Land Office, appellants 

v. i 

United States of America ex rel. W. B. Pyron, 

appellee I 


BRIEF OF APPELLANTS 


THE DECISION OP THE COURT BELOW 

The opinion and judgment of the Supreme Court 

i 

of the District of Columbia appear at pages 19 and 
20 of the Record. For convenience the opinion is 
incorporated in the Appendix hereof, page 82. The 
opinion of the court below in the case of Redder v. 
Wilbur, Secretary, which the court in this case 
adopted in its reasoning and conclusions, appears 
in the Appendix hereof $t page 85. 

A writ of mandamus was ordered, directing the 

i 

Secretary of the Interior to accept for filing, and 
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file, appellee’s application for a permit to prospect 
certain public lands of the United States for oil 
and gas, and to proceed therewith according to law. 

THE FACTS 

The essential facts, briefly recited, are as follows: 

W. B. Pyron, appellee, through his attorney, on 
or about the 9th day of December, 1929, ad¬ 
vised the register of the United States land office 
at Sacramento, California, that he proposed to ten¬ 
der his application for an oil and gas prospecting 
permit on certain lands of the public domain of the 
United States, together with the required filing 
fees, to said register. The register advised ap¬ 
pellee’s said attorney that because of the orders of 
the Secretarv of the Interior he could not receive 
the same. The record is not clear whether, follow¬ 
ing the above incident, actual physical presentation 
was made thereof to the register, but it is clear that 
on December 14,1929, his application was presented 
to the appellant, C. C. Moore, Commissioner of the 
General Land Office, at Washington, D. C., and 
that, based on the same instructions of the Secre¬ 
tary of the Interior, the application was not re¬ 
ceived or filed by said appellant, but was returned 
by him to appellee’s Washington counsel, by mail 
(Exhibit A to amended answer, Record page 16). 

A stipulation covering the facts appears in the 
Record at page 21. For the purposes of this ap¬ 
peal, appellants accept the facts presented thereby. 
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On March 12,1929, in reply to a question by the 
press, the President said: 

There will he no leases or disposal of 
Government oil lands, no matter what 
category they may lie in, of Government 
holdings or Government controls, except 
those which may be mandatory by Congress. 
In other words, there will be complete con¬ 
servation of Government oil in this Admin¬ 
istration. (See also Press Notice, Petition, 
R. p. 3.) 

i 

On March 13, 1929, the following telegram was 
sent to all registers of all land offices in districts 
where applications would be received for oil and 

i 

gas permits to prospect public lands of the United 


States: 

No oil and gas prospecting permits will 
be issued on and after March twelfth, nine¬ 
teen twenty-nine. Stop. Reject all appli¬ 
cations for oil and gas permits now pending 
in your office and receive no more. Stop. 
All orders for drawings hereby revoked. 

(Sgd.) Spry,, Commissioner. 

Approved. 

Ray Lyman Wilbur, 

Secretary . 
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On March 15, 1929, the President made the fol¬ 
lowing public statement, which was promulgated 
generally in the public press: 

Not only do we propose to stop the issue 
of development permits over public domain 
and other lands in control of the Govern¬ 
ment, which permits constitute the first step 
in the leasing of oil resources, but Secretary 
Wilbur proposes to review all outstanding 
permits to determine their status. Where 
holders are complying with the law they 
need have no anxiety as to retrospective ac¬ 
tion, but some 34,000 permits for oil explora¬ 
tion by drilling have been issued since the 
leasing law was passed in President Wilson’s 
administration. Of these some 20,000 are 
outstanding at the present time. Under 
these permits drilling must proceed in defi¬ 
nite stages under time limits. It is obvious 
that no large proportion of 20,000 oil wells 
are: being drilled on lands under these per¬ 
mits. Thus many persons have not com¬ 
plied with the requirements of the law and 
in effect have abandoned their rights. 

I have approved the recommendation of 
Secretary Wilbur to appoint a Departmental 
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Board representing the different: Bureaus 
interested, which will review the whole situa¬ 
tion. Being fairly familiar with the senti¬ 
ment of our Western states I can at once 
refute the statement that the people of the 
West object to conservation of oil resources. 
They know that there is a limit to oil sup¬ 
plies and that the time will come when they 
and the nation will need this oil much more 
than it is needed now. There are no half 
measures in conservation of oil. The Gov¬ 
ernment must cease to alienate its oil lands 
if we are to have conservation. (SSee Press 
Notice, paragraph 11, Petition, R. p. 4.) 

On the same day, to wit, March 15,1929j a formal 
order was issued by the Secretary of the Interior 
designated “Order No. 336,” as follows: j 

William Spry, Commissioner of the Gen¬ 
eral Land Office, George Otis Smith, Direc¬ 
tor of the Geological Survey, and E. C. Fin¬ 
ney, Solicitor for the Department, are hereby 
appointed as a committee to consider the ex¬ 
tent of operations which have been prose¬ 
cuted under existing oil and gas permits to 
determine whether permittees have! acquired 
equities which should be recognized and to 
make appropriate recommendations. 

Ray Lyman Wilbur,, 

Secretary. 

On March 16,1929, a further formal order desig¬ 
nated “Order No. 337” (Appendix page 77) was 
issued by the Secretary of the Interior, reading in 
part as follows: ! 
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The Federal oil conservation policy an¬ 
nounced bv President Hoover will be ener- 
geticallv executed by the Interior Depart¬ 
ment. 

There are more than 5,000 applications for 
oil and gas permits on public lands pending 
in the General Land Office in Washington 
and an unknown number in the field offices. 
Steps were taken several days ago toward 
the rejection of all such applications, and 
registers of local land offices have been in¬ 
structed not to receive new applications. 

* * * * * 

No leases will be issued for oil and gas pro¬ 
duction unless required by mandate of law, 
such as discovery under existing permits, as 
provided by the mineral leasing act, or 
through the advertisement of a minimum of 
25,000 acres of Osage Indian lands annually, 
as directed by the act of Congress approved 
March 2,1929. 

On March 20,1929, the Secretary of the Interior 
issued full instructions and outlined the procedure 
for executing the President’s oil conservation pol¬ 
icy in his formal order designated “ Order No. 338” 
(Appendix page 79), which, among other things, 
contains the following: 

1. All oil and gas applications and permits 
pending in the office of the First Assistant 
Secretary of the Interior, under the general 
leasing act, will be returned to the General 
Land Office. 

2. All oil and gas cases pending in the 
office of the Solicitor will be reviewed to de- 
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termine their present status. Those coming 
within the new policy should be returned to 
the General Land Office. 

* * * * | * 

7. Registers of local land offices; will not 
receive applications for oil and gas permits 
after March 12, 1929, and will reject all 
pending applications for permits. They will 
forward to the General Land Office all appli¬ 
cations for extensions of time, etc., relative 
to outstanding permits. 

Copies of each of the above orders were fur¬ 
nished to all registers of the land office by mail and 
to the general public through the press. 

i 

| 

THE LAW 

To reprint here the various sections of law to 
which direct reference is made in this discussion 
would be cumbersome. We have attempted rightly 

i 

to digest the applicable portions, that the actual 
reading of each section may be dispensed with. 
However, if it is desired to examine any section, 
we have cited each at the point considered, to en¬ 
able the Court conveniently to do so. But those 
laws upon which we especially base our contentions 
as developed herein are: 

Section 13 of the oil and gas leasing act of Febru¬ 
ary 25, 1920, being c. 85, 41 Stat. 441, which so far 
as it relates to oil and gas is contained, within sec¬ 
tions 221 to 236 of Title 30, under the; heading 
“ Mineral lands and mining/ 7 Section 13 is also 
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to be found at page 47 of the General Land Office 
Circular No. 672. We quote therefrom in part as 
follows: 

That the Secretary of the Interior is 

•j 

hereby authorized, under such necessary and 
proper rules and regulations as he may pre¬ 
scribe, to grant to any applicant qualified 
under this Act a prospecting permit, which 
shall give the exclusive right, for a period 
not exceeding two years, to prospect for oil 
or gas upon not to exceed two thousand five 
hundred and sixty acres of land wherein 
such deposits belong to the L T nited States 
and are not within any known geological 
structure of a producing oil or gas 
field * * *. 

Section 32 of the oil leasing act in part provides: 

The Secretary of the Interior is author- 

m/ 

ized, under such necessary and proper rules 
and regulations as he may prescribe, to 
grant to any applicant qualified * * * 

a prospecting permit * * *. 

Section 16 of the Oil Leasing Act reads as 
follows: 

That all permits and leases of lands con¬ 
taining oil or gas, made or issued under the 
provisions of this act, shall be subject to the 
condition that no wells shall be drilled within 
two hundred feet of any of the outer bound¬ 
aries of the lands so permitted or leased, 
unless the adjoining lands have been 
patented or the title thereto otherwise vested 


/ 
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in private owners, and to the further condi¬ 
tion that the permittee or lessee will ■ in con¬ 
ducting his explorations and mining opera¬ 
tions, use all reasonable precautions to pre¬ 
vent waste of oil or gas developed in the 
land, or the entrance of water through wells 
drilled by him to the oil sands or oihbearing 
strata, to the destruction or injury of the 
oil deposits. Violations of the provisions of 
this section shall constitute grounds for the 
forfeiture of the permit or lease, to be en¬ 
forced through appropriate proceedings in 
courts of competent jurisdiction. 

The rules and regulations promulgated under the 
above authority on March 11, 1920 (47 L. D. 437), 
General Land Office Circular Iso. 672, as aipart of 
paragraph 2 thereof, contain the following? 

It should be understood that under the 

i 

act, the granting of a prospecting permit for 
oil and gas is discretionary with the Secre¬ 
tary of the Interior, and any application 
may be granted or denied, either in jpart or 
in its entirety as the facts mav be deemed 
to warrant. 

The act of June 25, 1910 (36 Stat. 847)i, which 
was an act “to authorize the President| of the 
United States to make withdrawals of public lands 

in certain cases/’ provides in part as follows: 

! 

That the President may, at any time 
within his discretion, temporarily withdraw 
from settlement, location, sale, or entry any 
of the public lands of the United States, in- 
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eluding the District of Alaska, and reserve 
the same for water-power sites, irrigation, 
classification of lands, or other public pur¬ 
poses to be specified in the orders of with¬ 
drawals, and such withdrawals or reserva¬ 
tions shall remain in force until revoked by 
him or by an Act of Congress. 

ASSIGNMENT OP ERRORS 

The lower Court erred: 

1. In finding for the petitioner and against the 
respondent and in granting the writ of mandamus 
herein. 

2. In holding that the acts of the President of 
the United States and of the Secretarv of the In- 
terior in the premises, together, or separately, do 
not constitute a temporary executive withdrawal 
of the public lands subject to prospecting for oil 
and gas under the provisions of the act of Febru¬ 
ary 25, 1920, commonly called the Oil Leasing Act, 
from the purposes of said act. 

3. In holding that the Oil Leasing Act does not 
repose in the Secretary of the Interior a discretion 
broad enough to permit him, in the exercise of his 
official judgment, to refuse to issue permits to any 
applicant. 

4. In holding that the Oil Leasing Act does not 
repose in the Secretary of the Interior a discretion 
broad enough to permit him, in the exercise of his 
official judgment, to refuse to issue permits to any 
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applicant in the absence of specific rules and regu¬ 
lations. 

5. In holding that the provisions of the last sub¬ 
division of Rule 2 of the Rules and Regulations 
do not vest in the Secretary of the Interior discre¬ 
tion to refuse to grant any permit in the due exer¬ 
cise of his official duty. 


PROPOSITIONS 


The two outstanding and controlling questions 
raised by the Assignment of Errors, in the order 
discussed herein, are: 

' i 

1. Is the Secretary of the Interior clothed Wth 
official discretion, by virtue of the provision of the 
oil leasing act of February 25, 1920 (41 Stat. 437), 
and the applicable rules and regulations; promul¬ 
gated thereunder, to decline to issue permits to 
prospect for oil and gas, generally, in the manner 
and for the purposes appearing herein ? 

2. Do the concerted acts of the President of the 
United States and the Secretary of the Interior, 
or the separate action of either of them, as shown 
herein and admitted to have been performed, con- 

i 

stitute a temporary withdrawal of those public 
lands of the United States which are subject to 
disposition in the form and maimer provided in 
said act? 

2342—30-2 
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ARGUMENT 

First proposition: Is the Secretary of the Interior clothed 
with official discretion, by virtue of the provisions of 
the oil leasing act of February 25, 1920 (41 Stat. 437), 
and the applicable rules and regulations promulgated 
thereunder, to decline to issue permits to prospect for 
oil and gas, generally, in the manner and for the pur¬ 
poses appearing herein? 

THE INDISCRIMINATE WASTE OF OIL 

It is a matter of common knowledge that long 
prior to the enactment of the oil leasing act pre¬ 
dictions had been made that the oil supply of the 
United States would become exhausted to the detri¬ 
ment of the national defense and of the common 
welfare. Three naval reserves had been created 
by Executive order to conserve, if possible, a sup¬ 
ply of oil in the ground for the future needs of the 
United States Isavy. Laws had been passed by 
numerous States to prevent the waste of oil and 
gas in mining operations. There had been in the 
United States periods of overproduction of oil. 
Congress knew these facts. It undoubtedly ex¬ 
pected the Secretary of the Interior to protect the 
public interest. If the need for additional oil and 
gas existed, he could, under the discretion vested in 
him by section 13, grant permits to explore to all 
qualified applicants. If, on the other hand, he be¬ 
came convinced that an oversupply of oil and gas 
existed, that to bring more to the surface would 
constitute a physical or economic waste, it was 
manifestly the intent to give him the discretion to 
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check the unlimited prospecting for and produc¬ 
tion of these valuable minerals from the public 
domain to the end that they might be conserved 
for the benefit of all the people. 

Conditions existing in the United States on 
March 12, 1929, and at present existing with re¬ 
spect to the overproduction of oil and gas, are 

i 

matters of public knowledge and show that— 

1. More oil was and is being produced than is re¬ 
quired for current needs and emergency purposes. 

2. The petroleum industry, cooperating with the 
authorities in such States as Texas, California, and 
Oklahoma, have entered into arrangements for the 
curtailment of production of oil from certain fields 
in those States because of the present oversupply. 

3. The President of the United States, bn Decem¬ 
ber 19, 1924, constituted and appointed a Federal 
Oil Conservation Board, consisting of the Secre¬ 
tary of the Interior, the Secretary of War, the Sec¬ 
retary of the Navy, and the Secretary of Commerce. 
Appropriations for the support of this }3oard are 
carried in the annual appropriation acts passed by 

‘ Congress since that date. In its report of Febru¬ 
ary 25, 1929, it stated: 44 The excess production 
commented upon by you when you created the 
Board in December, 1924, unfortunately continues.” 
Its efforts, in addition to the compilation of infor- 

j 

mation, have been directed to the conservation of 

/ 

the oil supplies of the Nation. In furtherance of 
that policy and need, a conference or convention 
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was held by authority of the President in Colorado 
Springs, in June, 1929. The foregoing is set out 
to show the present overproduction of oil and the 
need for its conservation and that the Executive 
and Congress have so recognized. This, together 
with the injunction of section 16 of the leasing act 
against waste of oil or gas, furnishes a compelling 
public reason for the present conservation of our 
oil deposits and the cessation of new exploration 
for the time being. 

The new policy is the outgrowth of this general 
overproduction of oil to the extent of economic 
waste, well known to the public. The President has 
publicly and privately expressed his desire to con¬ 
serve the oil underlying the public domain for the 
benefit it will contribute toward maintaining the 
equilibrium of the oil market and preventing an 
extravagant waste. It is purely an administrative 
policy, the activity of which as an economic measure 

in the handling of public land lies in the judgment 

* 

of the officers of the Executive department. Its 
purpose is intended to protect both the Government 
and the public. It is of a more or less temporary 
character and duration, and its purpose, which is 
governmental, is paramount to the asserted claim of 
an individual, or number of individuals, where such 
claim is of such inchoate and indefinable a nature 
as to be inferior to a vested right in land. With the 
wisdom of this policy the Court need not concern 
itself, for if the power exists in the Executive de- 
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partment to promulgate it, the very existence of 
such power precludes the Judiciary from passing 
upon the prudence of its enforcement. This rule 
is familiar and needs no amplification here. 

THE OIL LEASING ACT 

The act of February 25, 1920, supra, reposes the 
power of supervision and administration of the 
public lands of the United States, in so far as the 
prospecting for, discovery, and production of oil 
and gas therefrom is concerned, in the Secretary of 
the Interior. This authority is even more complete 
than that extended under former and other acts 
relating to the public lands, and includes the exer¬ 
cise of official judgment and discretion in the safe¬ 
guarding of the public welfare, and in the protec¬ 
tion of any governmental interest affected thereby. 
The character of his official duty may be classified 
into three distinct and independent degrees, 
namely: i 

(1) The special authority extended by the ex¬ 
press provisions of the act; j 

(2) The general authority to administer and 

supervise the public land laws, and the public lands 
of the United States; and I 

(3) That authority reposed in him by virtue of 

his due designation as the agent of the proprietor 
of real estate. j 

With these phases of his official authority in 
mind, the court will more clearly obtain the atti- 
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tude of the appellant, and the scope of his discre- 
tionarv authority, as contended herein. 

By the provisions of the leasing act an entirely 
new system for the administration of public lands 
containing oil and gas was put into operation. The 
old mining laws were to that extent superseded. 
The system thus inaugurated does not contemplate 
the acquisition of title by citizens. Title remains in 
the United States but the land is set apart to entry 
and prospecting for oil and gas in the discretion 
of the Secretary of the Interior. To obtain this 
privilege, a citizen applies to the Secretary for a 
permit. Up to this point no right has been acquired 
adverse to the Government. The citizen seeks per¬ 
mission. Such permission, if and when granted, 
can be no greater than a license from a proprietor 
to one seeking the privilege of entry for the pur¬ 
pose of obtaining through discovery of oil or gas 
the right to a lease. Upon discovery, rights accrue 
to the citizen by reason of express provisions of the 
leasing act (Sec. 14), but until the discovery is 
accomplished the citizen has earned no right, and 
is a mere licensee. Inasmuch as these applicants 
have done no more than to seek permission to enter, 
which on March 12, 1929, had not been granted, 
there exists no obstacle to prevent, for a public 
purpose, or for any other reason which might 
influence the official discretion of the Secretary of 
the Interior, the adoption of a policy to withhold, 
not alone from these particular applicants but 
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from all applicants for a limited time, such per¬ 
mission to enter. 

The special authority extended by the provisions 
of the act, deals with applicants who are seeking to 
obtain a special privilege, as distinguished from 
the exercise of a vested right. The opening state¬ 
ment thereof declares “That deposits of * * * 
oil, oil shale or gas, and lands containing such 


deposits owned by the United States 


* * * 


shall be subject to disposition * * By 

section 13 “the Secretary of the Interior is hereby 

i 

authorized * * * to grant to any applicant 

qualified under this act, a prospecting permit 
* * V’ Section 1 has the effect of withdraw¬ 


ing the public lands of the United States, as to all 
the minerals named therein, from the operation of 

j 

the old mining laws, and reserves them for dispo¬ 
sition by the Secretary of the Interior through the 
medium of leases. A prospector may go upon land 


only with his permission, and in prospecting may 


or may not discover oil; if he does, he: earns a 
lease which must be granted to him. If he does 
not find oil or gas within two years, or such addi¬ 
tional time as is duly granted, he must deliver up 
the possession which he has held under the license, 
that the Secretary may permit another, if advis¬ 
able, to take up the further investigation of the 
premises. His authority is discretionary, not man¬ 
datory. Martin Wolfe, 49 L. D. 625; Friedman v. 
United States, 255 U. S. 468; Rule 2, Oil and Gas 
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Regulations of March 11, 1920 (Circular No. 672). 

No reasonable inference mav be drawn from the 

•/ 

act that a citizen, merely Jbecause he makes appli¬ 
cation for a permit, and shows himself qualified 
to receive it, is vested with any rights in the land 
mentioned in his application. 

A permit to enter upon public land and prospect 
for minerals is no more than a license, in the grant¬ 
ing of which discretion is involved. While he must 
take cognizance of the qualifications of the appli¬ 
cant, and find them satisfactorily to comply with 
the law, the discretion of the Secretarv of the In- 
terior is much more far-reaching. He may con¬ 
sider the tract designated, as to whether it should 
be included in a permit, or be withheld for a more 
beneficial public purpose; whether it is, in fact, oil 
land, or more suitable for the development of coal 
or other minerals than oil and gas; whether it will 
be of greater benefit to the Government to have the 
oil extracted at this time, if there be any, or that 
the tract be reserved for future development. 
Camfield v. United States, 167 U. S. 518, 524 et seq.; 
Light v. United States, 220 U. S. 523, 536 et seq. 
With the minerals segregated from the surface 
and constituted the property of the United States; 
with the surface subject to disposition by patent 
and the minerals subject to disposition only under 
leases in which the Government is party of the 
first part, these conditions must be considered in 
connection with the development of the mineral 
resources of public lands. 
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The following acts indicate the variety of sub¬ 
jects which must be considered. They relate to the 
segregation of the surface from underlying min¬ 
erals which are reserved to the United States: 

Act of March 3, 1909; 35 Stat. 844. 

Act of June 22, 1910; 36 Stat. 583. 

Act of August 24,1912; 37 Stat. 496. 

Act of July 17, 1914; 38 Stat. 509. 

Act of December 29, 1916; 39 Stat. 862. 

I 

There is an additional reason why Congress saw 
fit to give to the Secretary of the Interior a wise 
discretion in determining whether to grant or to 
refuse to grant prospecting permits for, oil and 
gas on the public lands. As stated by the Supreme 
Court of the United States in Knight v. Land 
Association, 142 U. S. 161: 


It is obvious, it is common knowdedge, that 
in the administration of such large and 
varied interests as are intrusted to the Land 
Department, matters not foreseen,! equities 
not anticipated * * * xnay sometimes 

arise * * *. The Secretary j is the 

guardian of the people of the United States 
over the public lands. The obligations of 
his oath of office oblige him to see that the 
law is carried out, and that none of the pub¬ 
lic domain is wasted or is disposed of to a 
party not entitled to it. He represents the 
government, which is a party in interest in 
every case involving the surveying; and dis¬ 
posal of the public lands. 

Congress having given this discretion to the 
Secretary of the Interior by the use of permissive 


i 


i 
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language in section 13, and he having so construed 
the law immediately after its enactment, in public 
regulations as hereinbefore cited, the language of 
the Supreme Court of the United States in United 
States v. Midwest Oil Co., 236 U. S. 475, would 
seem applicable in principle: 

The Executive, as agent, was in charge of 
the public domain; * * * he withdraw 

large areas in the public interest. These 
orders were known to Congress, as princi¬ 
pal, and in not a single instance was the act 
of the agent disapproved. Its acquiescence 
all the more readily operated as an implied 
grant of power in view of the fact that its 
exercise was not only useful to the public 
but did not interfere with any vested right 
of the citizen. 

Manv other questions necessarilv arise to con- 

front the Secretarv of the Interior in his adminis- 

•/ 

tration of the leasing act, and especially at the 
threshold of development, when tracts of the pub¬ 
lic domain may be delivered into the possession of 
citizens who will go onto them, and in pursuit of 
oil or gas, perform acts possibly detrimental to the 
surface value, and of no benefit to anvone. Per- 
mission of the Secretary of the Interior, therefore, 
is a condition precedent to the creation of a right 
of entry in any citizen, and such permission has 
been denied petitioner. No rights had been ac¬ 
quired ; no acts had been performed, and no money 
or labor had been expended in establishing equities; 
applicant had merely assumed a position, or at- 


21 

j 

tempted to do so, to become the recipient of a 
permit to prospect if, in the judgment of the Sec¬ 
retary of the Interior, a permit should be issued 
to anyone. j 

As the law frowns upon unnecessary action, it 
is apparent that if the Secretary of the Interior 
may properly conclude that a public purpose will 
be served by withholding his permission to enter 
and prospect because of an existing overproduction 
of oil, it will be unnecessary that he take separate 

i 

action upon each individual applicant when gen¬ 
eral action will suffice. j 

Many citizens equally qualified apply for the 
same tract on one day. Under a rule of the Gen¬ 
eral Land Office, designed to give equal oppor¬ 
tunity to all applicants, a drawing is held and the 
applicant drawing ticket number one becomes en¬ 
titled to primary consideration by the Secretary 
of the Interior. By such drawing no right to 
receive a permit is given to holder of ticket number 
one; simply the right to first consideration. If he 
or she is unsatisfactory, he or she is rejected, and 
the holder of ticket number two has his application 
examined, and so on until one is found possessing 

i 

satisfactory qualifications. Thus far the plan has 
been acquiesced in by all applicants, as it serves to 

i 

eliminate a rush, pell-mell, when the office door 
opens on the date fixed for filing, and system is 
thereby given to a condition presenting much dif¬ 
ficulty. Therefore, no question of priority of 
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right in land is to be found in this case, or any 
other case of a like nature under the leasing act, 
because of the drawing. Such questions fre¬ 
quently arose under the old mining laws, as between 
individual claimants, but the United States had no 
interest then except to see that title to its mineral 
lands eventually passed to the locator or citizen 
entitled to receive it. Under the leasing act all 
mineral deposits in public land are the property of 
the Government, and remain its property, subject 
to development under that supervision exercised 
over the public lands by the Secretary of the In¬ 
terior as the agent of the owner, pursuant to the 
various public land laws and the leasing act. 

OLD GENERAL MIXING LAW AND THE PRESENT LEASING 

LAW DISTINGUISHED 

The general mining laws passed in 1872 and em¬ 
bodied in section 2319 et seq. of the Revised Stat¬ 
utes declared all valuable mineral deposits in lands 
belonging to the United States free and open to 
exploration and purchase, and the lands in which 
they are found to occupation and purchase, by cit¬ 
izens. (Section 2319.) They provided the form 
and method of location, and stipulated that no 
location should be made until discovery of mineral 
within the limits of the claim located. No other 
authority was required to permit a citizen to go 
upon the public domain, explore for, and find min¬ 
erals, locate his claim or claims, extract the min¬ 
erals therefrom, or sell or dispose of the property. 
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In fact, his location was not required even to be 
recorded with the Secretary of the Interior or other 
Federal agency. He went upon the domain at 
his own option, he explored it, he did the work nec¬ 
essary to discover mineral, he staked his I claim, 
recorded notice thereof in the mining district or 
county records, and thereafter it was his property. 
He need never come to the Interior Department or 
other Federal agency for an additional title unless 
he so desired. A valid location gives the owner a 
vested right to the exclusive possession and enjoy¬ 
ment thereof. It may be bought, sold, and con¬ 
veyed, and will pass by descent. Forbes v. Qracey, 
94 U. S. 762; Belk v. Meagher, 104 U. S. 279; Cole¬ 
man v. McKenzie, 28 L. D. 348. This was true as to 
public lands containing oil and gas until February 
25, 1920. On that day the President approved an 
act of Congress which repealed, except as to prior 
valid existing claims (section 37), the mining law 
as to oil and gas and substituted therefor a new 
and entirely different system. Ko longer were 
lands containing oil and gas subject to free and un¬ 
limited exploration with subsequent vested rights 
arising from discovery. He who sought those min¬ 
erals on the public domain must first apply for and 
obtain from the Secretary of the Interior a license 
or permit to occupy and explore for oil or! gas the 
specific lands described in such permit ifor the 
limited period fixed by statute. He neither initi¬ 
ated nor secured any right prior to the approval 
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and issuance of a permit or license. When granted, 
the holder of a permit has the exclusive right to 
prospect for oil and gas upon the land included 
therein, but no more. (Section 13.) 

As stated above, under the old mining laws the 
prospector on his own initiative made his discovery 
and location, thereby acquiring a vested property 
right. Under the present leasing law the mining 
for or removal of oil or gas deposits from the pub¬ 
lic domain is a trespass unless a permit as pre¬ 
scribed by the law is first obtained. No right, 
vested or otherwise, exists in a citizen as against 
the United States unless and until a permit is 
granted. If Congress had intended that any quali¬ 
fied citizen through a mere request for the exten¬ 
sion of a privilege should, ipso facto, become vested 
with a right to enter upon public land, or with any 
other right thereto, it was a mere idle gesture to 
have reposed the comprehensive official discretion in 
the Secretary of the Interior, which, manifestly, it 
has done, through the various provisions of the 
leasing act. To have allowed the filing of an appli¬ 
cation for permission to enter and prospect, with¬ 
out more, to so operate, would have been to liberal¬ 
ize the old general mining and land laws in an 
extreme not theretofore contemplated. When it 
passed the leasing act Congress was fully con¬ 
versant with the decisions of the Supreme Court 
of the United States defining the official authority 
of the Secretary of the Interior under the public 
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land laws and the power continuously asserted 
and exercised by him thereunder during the lapse 
of many years. 

By section 441 of the Revised Statutes of the 
United States (U. S. C., title 5, sec. 485) (jongress, 
the proprietor, has distinctly designated that officer 
as its agent to administer the public land laws. 
Since March 3, 1849, he has been charged with the 
general supervision of the public lands. These 

i 

authorizations vest him with all the powers of a 
general agent of the owner of real estate. The Gov¬ 
ernment, as a sovereign owner, has all the rights of 
an ordinary private owner. As such agent the Sec¬ 
retary of the Interior has the right to resolve his 
discretion in the interest of his principal by de¬ 
clining to dispose of its land, notwithstanding a 
granted authority to do so. Being cognizant of 
these conditions, Congress made no criticism, passed 
no comment, amendments, or resolutions' limiting 
or restraining him in the exercise thereof,! and as a 
result of its silence has tacitly acquiesced in and 
adopted his conservative and protective 1 methods 
of administration. In denying the application of 
petitioner, his action was not tinged with arbitrary 
or capricious conduct; no clearly defined ministerial 
duty was incumbent on him; he considered the facts, 
deliberated thereon; he examined the law and 
weighed it in connection with the facts, j His de¬ 
cision, therefore, was the result of the exercise of a 
mature official judgment. Boynton v. Blaine , 139 
U. S. 306, 319. j 
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THE DISCRETION OF THE SECRETARY OF THE INTERIOR 

IS PERMISSIVE 

Section 13 of the act of February 25,1920, supra, 
provides: 

That the Secretary of the Interior is 
hereby authorized, under such necessary and 
proper rules and regulations as he may pre¬ 
scribe, to grant to any applicant qualified 
under this Act a prospecting permit, which 
shall give the exclusive right, for a period 
not exceeding two years, to prospect for oil 
or; gas upon not to exceed two thousand five 
hundred and sixty acres of land wherein 
such deposits belong to the United States 
and are not within any known geological 
structure of a producing oil or gas 
field * * *. 

The Secretary is “authorized” to grant a pros¬ 
pecting permit. The word “authorized” may be 
either permissive or mandatory. The distinction as 
drawn bv the courts is based on common sense and 
with just regard to rights and equities of parties 
interested. If the law is designed to authorize the 
payment of money found due or to recognize prop¬ 
erty rights vested, either legal or equitable, the 
word “authorized” is given a mandatory or direc¬ 
tive effect. 

In the ease of Whitley v. State, 134 Ga. 758, 762; 
68 S. E. 716, the court said: 

Undoubtedly permissive words, such as “au¬ 
thorize” or “may,” are sometimes construed 
as mandatory in effect, though permissive in 
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form, as for instance where a statute pro¬ 
vides for the doing of some act which is re- 
quired by justice or public duty. But 
where the language employed, together with 
its context, shows that the constitutional or 
statutory provision under consideration con¬ 
ferred or recognized a discretionary power, 
a mandatory construction will not be given 
to it. 

i 

The following quotation from Corpus Juris, 1916, 
Vol. 6, pp. 865, 866, is enlightening: 

( b ) “Authorize and empower, 7 * (1) in 
ordinary acceptation and in private trans¬ 
actions, are usually permissive; bht, when 
these words are used in statutes, they are 
frequently imperative, and where the statute 
is concerning public interests, or promotive 
of justice, or to secure and maintain the in¬ 
dividual rights of others, such words are 
well nigh uniformly construed to be manda¬ 
tory. * * * The words “authorized and 

empowered” are usually words of; permis¬ 
sion merely and generally have that sense 
when used in contracts and private affairs, 
but when used in statutes they are fre¬ 
quently mandatory and imperative.j Peo. v. 
Pierce, 64 Misc. 627, 633,119 N. Y. S. 21. 

In State v. Franklin County, 84 Kan. 404, 
406, 114 P. 247, the court said: “That the 
act is permissive only appears from the ordi¬ 
nary meaning of the words ‘authorized’ and 
‘to authorize,’ used in the statute and in the 
title. The primary meaning of the word 
‘authorize 7 is to empower, to give a right to 

2342—30 - 3 
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act. It is true that, as often used in stat¬ 
utes , it may imply a command. It has been 
held that when a power is conferred by stat¬ 
ute upon a municipal corporation, for the 
public good, the exercise of the power is 
mandatory, power and authority in such a 
case being held equivalent to duty and obli¬ 
gation. (Magaha v. Hagerstown . 95 Md. 62, 
72, 51 A. 832, 93 Am. S. R. 317; State v. 
Henry, 87 Miss. 125, 144, 40 S. 152. 5 
L. R. A. X. S. 340.) But it has been held 
that this construction ‘has prevailed only in 
cases where the statute under consideration, 
when taken as a whole, and viewed in the 
light of surrounding circumstances, indi¬ 
cated a purpose on the part of the legisla¬ 
ture to enact a law mandatory in its 
character.’ ( Peo . v. Syracuse, 59 Hun. 258, 
261,12 X. Y. S. 890 (aff. 128 X. Y. 632 mem, 
29 X. E. 146 mem).)” 

Xumerous cases might be cited wherein the word 
“authorized” or its equivalent has been held to be 
mandatory, but an examination of all such cases 
discloses conditions where public or private vested 
rights are concerned, payment of money involved, 
or other action which can not be construed to be 
discretionarv. Cairo & F. R, Co. v. Hecht, 95 U. S. 
168. 

If, however, the intent is merely to invest discre¬ 
tion or authority in a public officer to consider and 
act upon the request of one who seeks a privilege or 
favor, or whose application rests upon a mere desire 
to have, or to do something, the word is construed 
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and held to be permissive or discretionary. See, for 
example, People ex rel. Armstrong v. Murphy, 72 
N. Y. Supp. 473, and County of Lehigh v. Hoffort, 
9 Atl. 177. ' 

i 

“Authorized” was held to be permissive in an 
Arkansas law empowering the county court to ter¬ 
minate the existence of a road improvement dis¬ 
trict, the word “authorize” being directory and 
merely vesting the court with a sound discretionary 

i 

power. Pittman v. Road Improvement Dist., 227 
SW 4; 147 Ark. 87. To the same effect is the case 
of Klinck v. Pounds, 163 N. Y. S. 1008,1009. 

The following cases are cited in the Digest of the 
United States Supreme Court Reports for 1929, 
under the title “Statutes,” vol. 8, pp. 5810, 5811, 
and subtitle, as follows: 


Sec. 180. Whether Directory or Manda¬ 
tory; “May,” “Must” and “Shall.” 

Whether an act is mandatory or direc¬ 
tory in character depends upon sound con¬ 
struction of its nature and object,! and of 
public convenience, and the intention of the 
legislature. Bank of United States v. Dan- 
dridge, 12 Wheat. 64. 

Statutory requirements intended for the 
protection of the citizen and to prevent a 
sacrifice of his property are not directory, 
but mandatory. The power of the officer in 
such cases is limited by the manner and con¬ 
ditions prescribed for its exercise. ; * * * 
Statutory regulations intended as a guide 
for officers in the conduct of busipess de- 
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volved upon them, if designed to secure 
order, system, and dispatch in proceedings, 
and if a disregard of them can not affect in¬ 
juriously uie rights oi par ties, are not usu¬ 
ally regarded as mandatory unless accom¬ 
panied by negative words importing that the 
acts required shall not be done in any other 
manner or time than that prescribed. 
French v. Edwards, 13 Wall. 506. 

A statute for the guidance of public offi¬ 
cers will not be regarded as mandatory 
merely for the protection or the convenience 
of a taxpayer, and not of his substantial 
rights. Erhardt v. Scliroeder, 155 U. S. 124, 
15 Sup. Ct. Rep. 45. 

The word “may” is construed as “shall” 
in a statute only where the context or sub¬ 
ject-matter compels such construction. 
Fanners & M . Bank v. Federal Reserve 
Bank, 262 U. S. 649, 43 Sup. Ct. Rep. 651. 

1.1 “May” means “must” in all cases where 
the legislature means to impose a positive, 
instead of a discretionary, power. In all 
cases the construction should be such as car¬ 
ries into effect the true intent and meaning 


of the legislature in the enactment. Minor 
v. Mechanics Bank, 1 Pet. 46. (Annotated). 

The word “mav” is onlv construed as 
“must” when the clear policy and intention 
of the legislature, in enacting a statute, im¬ 
poses an operative duty, and not a discre¬ 
tionary power. Thompson v. Roe ex dem . 
Carroll, 22 How. 422. 

As against the government the word 
“shall,” when used in statutes, is to be con- 
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strued as “may,” unless a contrary inten¬ 
tion is manifest. Cairo & F . Rl Co . v. 
Hecht, 95 U. S. 168. 

The word “may” in a statute, can be re¬ 
garded as imposing a duty rather than con¬ 
ferring a discretion, only when the context 
shows that this was the intention of the legis¬ 
lature. United States ex rel. Siegel v. 
Thoman, 156 U. S. 353,15 Sup. Ct. Rep. 378. 

In Lewis’ Sutherland Statutory Construction, at 
pages 1114 and 1145-1147, it is said: 

The consequential distinction between di¬ 
rectory and mandatory statutes is that the 
violation of the former is attended with no 
consequences, while a failure to comply with 
the requirements of the other is productive 
of serious results. 

Statutes Which Are Permissive m 
Form— 

Where statutes are couched in words of 
permission, or declare that it shall be lawful 
to do certain things, or provide that they 
may be done, their literal signification is that 
the persons, official or otherwise, to whom 
they are addressed are at liberty or have 
the option to do those things or refrain, at 
their election. Where it was provided that 
the capital stock of a bank might Consist of 
a certain sum, the provision was held discre¬ 
tionary and not imperative. Story; J., said: 
“The argument of defendants is, that 4 may’ 
in this section means ‘must,’ and reliance is 
placed upon a well-known rule in the con¬ 
struction of public statutes where the word 
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‘may’ is often construed as imperative. 
Without question such a construction is 
proper in all cases where the legislature 
means to impose a positive and absolute duty, 
and not merely to give a discretionary power. 
But no general rule can be laid down upon 
this subject further than that the exposition 
ought to be adopted in this as in other cases 
which carries into effect the true intent and 
object of the legislature in the enactment. 
The ordinary meaning of the language must 
be presumed to be intended, unless it would 
manifestly defeat the object of the provi¬ 
sions.” The words in a statute, “it shall be 
lawful,” of themselves, merely make that 
legal and possible which there would other¬ 
wise be no right or authority to do. Their 
natural meaning is permissive and enabling 
only. But there may be circumstances which 
may couple the power with a duty to exercise 
it. It lies upon those who call for the exer¬ 
cise of the power to show that there is an 
obligation to comply. The lord chancellor 
said: “The words ‘it shall be lawful’ confer 
a faculty or power, and they do not of them¬ 
selves do more than confer a faculty or 
power. But there may be something in the 
nature of the thing empowered to be done, 
something in the object for which it is to be 
done, something in the conditions under 
which it is to be done, something in the title 
of the person or persons for whose benefit 
the power is to be exercised, which may cou¬ 
ple the power with a duty, and make it the 
duty of the person in whom the power is 


33 



reposed to exercise that power when called 
on to do so. Whether the power is one cou¬ 
pled with a duty such as I have described is a 
question which, according to our system of 
law, speaking generally, it falls to the court 
of queen’s bench to decide, on an application 
for a mandamus. And the words ‘it shall be 
lawful,’ being, according to their! natural 
meaning, permissive and enabling: only, it 
lies on those, as it seems to me, who contend 
that an obligation exists to exerpise this 
power, to show in the circumstances of the 
case something which, according to the prin¬ 
ciples I have mentioned, creates this obliga¬ 
tion.” ; 

That Congress frequently uses the word “au¬ 
thorize” in a permissive sense is shown by the 
numerous acts passed by that body. For example, 
it is the practice to authorize appropriations to be 
made. Such acts do not make the appropriation, 
nor do they impose the subsequent making of the 
appropriation a mandatory act. They are mere 
authorizations to be carried out later by specific 
appropriations if Congress deems same advisable. 
See act of May 16,1928 (45 Stat. 590); act of April 
28, 1924 (43 Stat. 111). They have also used the 
word “authorize” in acts relating to corporations, 
private individuals, and municipalities in a per¬ 
missive sense; for example, the act of May 25,1920 
(41 Stat. 621), whereby certain railroad companies 
are authorized to convey lands, and act of August 
7,1919 (41 Stat. 275), where a county is authorized 
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to construct a bridge. On the other hand, where 
Congress desires a mandatory direction, it is com¬ 
mon practice to use the words “ authorized and 
directed.” See act of October 30, 1918 (40 Stat. 
1018); act of March 4, 1921 (41 Stat. 1364); act 
of August 25, 1919 (41 Stat. 281) ; and act of May 
16,1928 (45 Stat. 590). 

Appellees are before the courts, therefore, with¬ 
out any basis or reason for their demand, except 
the desire to be given a license that they may ex¬ 
plore specific areas of the public lands for oil or 
gas. The Executive has in the public interest or¬ 
dered that this privilege shall not be accorded to 
anyone in the present temporary situation of the 
oil and gas industry. 

The language of some decisions appears flatly 
contradictory to that of others, yet the broad gen¬ 
eral rule is deducible from a consideration of the 
actual cases, that where “ authorized ” is employed 
in a mandatory sense, substantial existing rights 
or values of third persons are already present, 
which will be lost or impaired unless action is 
taken, a situation very different from one where 
the owner of the property may or may not open the 
gate, as seems best, in the light of circumstances 
and conditions as they arise. 

CONTEMPORANEOUS CONSTRUCTION BY THE SECRETARY 

OF THE INTERIOR 

It has been noted herein that the statute au¬ 
thorized the Secretary of the Interior to make 
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“necessary and proper rules and regulations’’ gov- 

i 

erning the granting of prospecting permits.! (Sec¬ 
tion 13.) Under this authority the Secretary of 
the Interior, in the original regulations issued 
March 11, 1920, under and pursuant to the act 
of February 25, 1920, reprinted October 29, 1920, 
in the second paragraph of said rules and regu¬ 
lations, which are still in full force and effect, pro¬ 
vided and stated : 

It should be understood that under the act 
the granting of a prospecting permit for oil 
and gas is discretionary with the Secretary 
of the Interior, and any application may be 
granted or denied, either in part or in its 
entirety, as the facts may be deemed to 
warrant. 

This regulation, with others under the act, was 
promptly printed and promulgated to all the world. 
It has been in force and effect for more than ten 
years. If there was any doubt as to the meaning 
of the law, this contemporaneous construction, 
made immediately after its enactment, pot over¬ 
ruled or repealed by Congress, should be conclusive. 

If there be any doubt as to the meaning of Con¬ 
gress, the construction given by the Executive De¬ 
partment should control. In the case of Edwards's 
Lessee v. Darby (12 Wheat. 206), the Supreme 
Court said: 

i 

In the construction of a doubtful and 
ambiguous law, the contemporaneous con¬ 
struction of those who were called upon to 
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act under the law, and were appointed to 
carry its provisions into effect, is entitled to 
very great respect. 

In the case of United States v. Philbrick (120 
U. S. 52), the court said: 

A contemporaneous construction by the 
officers upon whom was imposed the duty of 
executing those statutes is entitled to great 
weight; and since it is not clear that that 
construction was erroneous, it ought not now 
to be overturned. 

This rule was reiterated by the Supreme Court 
of the United States in the recent cases of United 
States v. Jackson, 280 U. S. 183,193, and Bretvster 
v. Gage, 280 U. S. 327, 336, which contain citations 
of cases not set out here, to the same effect. 

The rule is further emphasized in the following 
cases: 

United States v. Gilmore, 8 Wall. 330. 

United States v. Graham, 110 U. S. 219. 

The Laura, 114 U. S. 411. 

United States v. Johnston, 124 U. S. 236. 

Pennoyer v. McConnaughy, 140 U. S. 1. 

La Pogue v. United States, 239 U. S. 62. 

Cathcart v. Minnesota & M. P. Co., 157 
N. W. 719. 

The Supreme Court of the United States has 
invariably declined to disregard and overturn the 
construction placed upon statutes by the Execu¬ 
tive departments charged with their execution, 
“ except for cogent reasons, and unless it is clear 
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that such construction is erroneous,” or “ unless a 
different one is clearly required.” United States 
v. Johnston, supra; Hawley v. Hiller y 178 U. S. 476, 
488. 

CONGRESSIONAL INTERPRETATION FOUND IN ACT OF 

FEBRUARY 25, 1920 

i 

Congress itself, in enacting the law of February 
25,1920, at issue in this case, clearly distinguished 
between the different situations and classes of 
claims to oil and gas lands and differentiated be¬ 
tween those provisions which were intended to be 
mandatory and those intended to be permissive or 
discretionary. So in section 13 of the act, Cong¬ 
ress “authorized” the Secretarv of the Interior to 
grant a prospecting permit. In section Yl\ dealing 
with proven oil and gas lands not covered by prior 
claims or right, it was provided that such lands 
“may be leased” by the Secretary. In section 18a, 
dealing with public lands containing oil or gas cov¬ 
ered by claims, the validity of which were being 
questioned either in the Department or in the 
courts, the President was “authorized” to direct 
the compromise and settlement of such controver- 

j 

sies. On the other hand, in dealing with those oil 
and gas lands where legal rights or equities induced 
by substantial expenditures had arisen under the 
general mining or other laws prior to the passage of 
the leasing act, Congress used mandatory language. 
In section 18, which dealt with claims initiated un- 
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der the general mining laws prior to certain dates 
and where claimants had through expenditure of 
time and money brought in producing oil wells, 
Congress provided that upon an appropriate show¬ 
ing and a surrender of the mining title, the locator 
or his successors in interest “ shall be entitled to a 
lease.” In section 19, dealing also with mining 
locations upon which money had been expended and 
labor performed, it was provided that the claimant 
“shall be entitled.” In section 22, dealing with 
prior existing mining claims in Alaska, w T here sub¬ 
stantial improvements had been made, it was pro¬ 
vided that upon surrender of the mining claims, 
the claimants “shall be entitled” to a lease or 
leases. Also in section 14 of the act, which deals 
with the reward to the prospector who, after having 
been granted a prospecting permit by the Secretary 
of the Interior, lawfully goes upon the land, ex¬ 
pends his time and money and proves to the satis¬ 
faction of the Secretary of the Interior that he has 
discovered valuable deposits of oil or gas, it is pro¬ 
vided that he “shall be entitled to a lease for one- 
fourth of the land embraced in the prospecting per¬ 
mit.” So, it is obvious that Congress, in enacting 
the applicable legislation, clearly understood the 
situation and not only intended to, but did, in ex¬ 
press language, mandatorily protect those on the 
public domain who had prior rights and equities; 
but, as to those who had no such rights or equities, 
and who came in after the passage of the leasing act 
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to seek the privilege of exploring the public do¬ 
main, Congress vested in the Secretary of the In¬ 
terior a discretion to grant or to refuse to grant 
such a license. 

i 

Under the provisions of section 30 of the leasing 
act, each lease “ shall contain provisions * * * 

for the protection of the interests of the United 
States * * * f or the safeguarding of the pub¬ 

lic welfare,” and “to insure the sale of produc¬ 
tion of such leased lands to the United States and 


to the public at reasonable prices.” (See section 
2, clauses (d) and (h), and section 3, clause (d), 
approved form of lease G. L. O. Circular 672, p. 17.) 
These provisions permit the exercise of the discre¬ 
tion of the Secretary of the Interior, after the dis¬ 
covery of oil and during its production, to super¬ 
vise the fixing of the selling price and partially or 
entirely to cut off further production under justifi¬ 
cation. (Wilbur v. Texas Co 40 Fed. (2d) 787.) 
It would seem a natural conclusion that if he may so 
act at such time he will be fully justified in denying 
permission to “wildcatters” and prospectors to 
make discovery and initiate new production, only to 
cut it off under the provisions of a lease. Obviously, 
it is in the interest of the prospector-discoverer, 
under prevailing conditions, that he be saved the 
expenditures involved in the proposed prospecting 
by the rejection of his application for a permit. 
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REPORTS AND DEBATES 

The reports of the committees of Congress in 
connection with S. 2775, which later became the act 
of February 25,1920, are silent upon this particular 
phase of the law, and nothing has been found in 
the debates save the following: 

In the House of Representatives, on October 25, 
1919 (Cong. Rec. Vol. 58, p. 7537), after the read¬ 
ing of section 13 by the Clerk, Congressman Walsh 
asked how the total area permitted to be granted 
for oil and gas compared with that which might go 
for coal. Mr. Sinnott, the Chairman of the Com¬ 
mittee, replied: 

Mr. Sinnott. Under this section 13 the ap¬ 
plicant gets a permit for not more than 
2,560 acres. The size of that is discretionary 
with the Secretary of the Interior. He may 
not give him that much, but if he gives him 
that much, then on the discovery of oil he is 
entitled to a lease for one-fourth of that, and 
then he is entitled to certain preference 

rights in the balance over the one-fourth. 
* * * 

Mr. Walsh And the Secretarv, in his dis- 

•J 7 

cretion, can give a man a permit to prospect 
on 2,560 acres all in one tract ? 

Mr. Sinnott. That is the maximum 
* * * 

EXERCISE OF OWNERSHIP BY THE UNITED STATES 

It has become a well-settled doctrine that unde¬ 
termined claims to public land, applications to pur¬ 
chase, enter, or file upon the same, or any form of 
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entry which does not amount to a vested right, as 
between the United States and the claimant, Icreates 
no obstacle to the full exercise of ownership by the 
United States. 

i 

Shepley v. Cowan, 91 U. S. 330. I 
Frisbie v. Whitney, 9 Wall. 187. j 
Campbell v. Wade, 132 U. S. 34, 37. 

United States v. Morrison, 240 U. S. 192. 
United States v. Norton (5th C. C.I A.), 19 
Fed. (2d) 836. j 

Alice M. Reason, 36 L. D. 279, 280-281. 

The Supreme Court of the United States 1 , speak¬ 
ing through Mr. Justice Field, in The YoSemite 
Valley Case (15 Wall. 77, 94), said: 

It seems to us little less than absurd to say 
that a settler or any other person by acquir¬ 
ing a right to be preferred in the purchase 
of property, provided a sale is made by the 
owner, thereby acquires a right to compel 
the owner to sell, or such an interest in the 
property as to deprive the owner of the 
power to control its disposition. 

Second proposition: Do the concerted acts of the President 
of the United States and the Secretary of the Interior, 
or the separate action of either of them, as shown herein 
and admitted to have been performed, constitute a tem¬ 
porary withdrawal of those public lands of the United 
States which are subject to disposition in the form and 
manner provided in said act? 

EXECUTIVE WITHDRAW’ALS ! 

i 

It is definitely settled that the President may in 
the absence of express statutory authority, tempo¬ 
rarily withdraw from the operation of an Act of 


i 
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Congress, for a public purpose, public lands of the 
United States. United States v. Midwest Oil Com¬ 
pany (236 U. S. 459, 474). Such action has been 
expressly approved by Congress. (Act of June 25, 
1910, supra.) 

The question now arises as to just what consti¬ 
tutes the withdrawal of the President. Had a 
formal proclamation of the President, specifically 
directing the action which was taken by Secretary 
Wilbur, and to which his signature had been duly 
affixed, appeared in the record of this case, the 
question would not be here. Nevertheless, there 
can be no doubt of the President’s intention, as dis¬ 
closed by his public statement of March 15, 1929, 
supra, page 4. 

It is unnecessary for the Court to know whether 
he affixed his signature or official seal to a formal 
written document, letter, proclamation, or order of 
withdrawal, whereby he directed action by the 
Secretary of the Interior. It is a general rule that 
the direction of the President is to be presumed 
in all instructions and orders issuing from the com¬ 
petent department, and such orders and instruc¬ 
tions by the heads of the several executive depart¬ 
ments, civil or military, within their respective 
jurisdiction, are valid and lawful without contain¬ 
ing express reference to the direction of the Presi¬ 
dent. (Opinions of Attorney General, vol. 7, page 
453.) This reference is to a formal opinion ad¬ 
dressed to the President, which is exhaustive con- 
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cerning his official relation to the various depart¬ 
ments and heads of departments of the executive 
branch of our Government. The conclusion 
reached that “the direction of the President is to 
be presumed in all instructions and orders issuing 
from the competent department” is in entire har¬ 
mony with prior court decisions and constitutes 
the manifest basis of the subsequent opinions of 
the Supreme Court of the United States cited 
herein. 

This opinion of Attorney General Cushing is 
very comprehensive and complete. The following 
excerpts contain the gist of the ruling: 

The President cannot, in physical sense, 
by his own mind determine both in principle 
and in detail, and in his own person perform, 
all the vast multiplicity of matters involved 
in the administration of the government of 
the United States. He is the constitutional 
chief of the civil administration, as he is of 
the military force of the country, and its ad¬ 
ministration ; but he cannot be substituted 
in person into all the acts of the civil officers 
of state, any more than into all the acts of 
the officers, soldiers, and sailors of the Army 
and Navy. He cannot in person communi¬ 
cate the executive will, except to a very lim¬ 
ited number of the public officers, i civil or 
military. He cannot even, by his ovhn signa¬ 
ture, make attestation to but a small portion 
of the acts, civil or military, performed by 
his authority as the executive chief of the 

2342—30- i 
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Government. All that is palpable. Of 
course he has about him lawfully appointed 
ministers, whose duty it is to determine, to 
attest, and to act, in his authority and be¬ 
half, in such matters as may be delegated 

conformably with the Constitution. 

*• * * * * 

I conclude, therefore, on the authority of 
judicial decisions, and of the arguments, 
constitutional and statutory, herein adduced, 
that, as a general rule, the direction of the 
President is to be presumed in all instruc¬ 
tions and orders issuing from the competent 
Department, and that official instructions, 

issued bv the Heads of the several Executive 

•/ 

Departments, civil or military, within their 
respective jurisdictions, are valid and law¬ 
ful, without containing express reference to 
the direction of the President. 

In the case of Wilcox v. Jackson (13 Pet. 498), 
cited by the Attorney General, beginning at page 
512, the Court said: 

At the request of the Secretary of War, 
the Commissioner of the General Land 
Office, in 1824, colored and marked upon the 
map this very section, as reserved for mili¬ 
tary purposes, and directed it to be reserved 
from sale for those purposes. We consider 
this, too, as having been done by authority 
of law; for amongst other provisions in the 
act of 1830, all lands are exempted from pre¬ 
emption, which are reserved from sale by 
order of the President. Now, although the 
immediate agent, in requiring this reserva- 
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tion, was the Secretary of War, yet we feel 
justified in presuming that it was done by 
the approbation and direction of the Presi¬ 
dent. The President speaks and acts 
through the heads of the several depart¬ 
ments in relation to subjects which apper¬ 
tain to their respective duties. Both 
military posts and Indian affairs, including 
agencies, belong to the War Department. 
Hence, we consider the act of the War De¬ 
partment, in requiring this reservation to be 
made, as being in legal contemplation the 
act of the President; and, consequently, that 
the reservation thus made was, in legal ef¬ 
fect, a reservation made by order of the 
President, within the terms of the act of 
Congress. j 

In the case of Wolsey v. Chapman (101U. S. 755, 
769), the Supreme Court of the United States said: 

The truth is, there can be no reservation 
of public lands from sale except by reason 
of some treaty, law, or authorized act of the 
Executive Department of the government; 
and the acts of the heads of departments, 
within the scope of their powers, are in law 
the acts of the President. In Wilcox v. 
Jackson (13 Pet. 498), the question was di¬ 
rectly presented whether a reservation from 
sale by an order from the War Department 
was a reservation “by order of the Presi¬ 
dent,” and the court held it was. The lan¬ 
guage of the statute then under considera¬ 
tion was (p. 511), “or which is reserved from 
sale by act of Congress or by order of the 
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President, or which may have been appro¬ 
priated for any purpose whatever”; and in 
the opinion of the court it is said (p. 513) : 
‘‘Now, although the immediate agent in re¬ 
quiring this reservation was the Secretary 
of War, yet we feel justified in presuming 
that it was done by the approbation and di¬ 
rection of the President. The President 
speaks and acts through the heads of the sev¬ 
eral departments in relation to subjects 
which appertain to their respective duties. 
Both military posts and Indian affairs, in¬ 
cluding agencies, belong to the War Depart¬ 
ment. Hence we consider the act of the War 
Department in requiring the reservation to 
be made, as being in legal contemplation the 
act of the President; and consequently that 
the reservation thus made was, in legal ef¬ 
fect, a reservation made by order of the 
President, within the terms of the act of 
Congress.” That case is conclusive of this, 
unless the word ‘ 4 proclamation,” as used in 
the present statute, has a signification so dif¬ 
ferent from “order” in the other as to raise 
a material distinction between the two cases. 
W e see no such intention on the part of Con¬ 
gress. A proclamation by the President, re¬ 
serving lands from sale, is his official public 
announcement of an order to that effect . No 
particular form of such an announcement is 
necessary. It is sufficient if it has such pub- 
city as accomplishes the end to be attained. 
If the President himself had signed the or¬ 
der in this case, and sent it to the registers 
and receivers who were to act under it, as 
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notice to them of what they were!to do in 
respect to the sales of the public lands, we 
can not doubt that the lands would have been 
reserved by proclamation within the mean¬ 
ing of the statute. Such being the case, it 
follows necessarily from the decision in Wil¬ 
cox v. Jackson that such an order! sent out 
from the appropriate executive department 
in the regular course of business is; the legal 
equivalent of the President’s own order to 
the same effect. It was, therefore, as we 
think, such a proclamation by the President 
reserving the lands from sale as was con¬ 
templated by the act. (Italics supplied.) 

The Midwest decision, supra, at page 480 thereof, 
discusses at length the practice, long existent, of 
withdrawals by the Commissioner of thd General 
Land Office, as an arm of the Executive Depart¬ 
ment. Congress has always recognized; this au¬ 
thority and has never questioned its exercise. Also 
the effect of the act of June 25,1910, supra , is con¬ 
sidered. The Court reached the conclusion that the 
act contains nothing to indicate any intent of Con¬ 
gress to interfere with or abrogate the exercise of 
the power of withdrawal by the head of the De- 

i 

partment in charge of the subject matter, acting for 
the President in the usual and customary manner. 

It will be observed that the language of former 
acts of Congress, as compared with that of the act 
of June 25, 1910, varies only in points immaterial 

i 

to this issue. In them the “President” was given 
power to make withdrawals or reservations from 
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the public lands. In the act of 1910 authority is 
reposed in the 44 President.” However, 44 Congress 
was studious to avoid doing anything which would 
affect the public or private rights/’ thereby, and 
because 4 4 it therefore used language which showed 
not only that the statute was not intended to be 
retrospective, but also not to be construed either 
as a recognition, enlargement, or a repudiation of 
rights like those asserted by appellees.” It ap¬ 
pears, therefore, that Congress had no intention to 
interfere or dispense with the usual and custom¬ 
ary practice of the head of the Executive branch 
of the Government charged with the administra¬ 
tion of the subject matter, acting for the President, 
or with the resultant legal presumption, that his 
action flows from specific direction or meets the 
official approbation of the President. Wolsey v. 
Chapman, page 770. 

Unquestionably, the conservation of oil and gas 
deposits of the United States and the prevention of 
their waste is a public puipose and for the public 
benefit. But aside from the statute, as specifically 
held by the Supreme Court of the United States in 
the Midwest case, the practice of withdrawal of 
public lands from private acquisition by the Presi¬ 
dent without special authority from Congress, 
dates from an early period and has never been re¬ 
pudiated by Congress. The principles on which 
this decision rests may be briefly summarized as 
follows: 


49 


i 


1. Prior to the initiation of a right given by law, 
a citizen has no enforceable interest in public-land 
statutes, and no private right in land which is the 
property of the people. 

2. The Land Department is charged with the ad¬ 
ministration of the public domain. 

3. Laws and rules for disposing of public lands 

are necessarily general, and Congress may by im¬ 
plication grant a power to the Executive to admin¬ 
ister. | 

4. The power of Congress over public domain 
and its resources is also that of a proprietor and 
it may grant powers to the Executive as an agent, 
either expressly or by implication. 

5. Silence of Congress after consideration of a 
practice by the Executive may be equivalent to 
acquiescence. 

6. Nothing in the act of June 25,1910, supra, can 

be construed as repudiating withdrawals thereto¬ 
fore made. ! 

j 

The Court, in said Midwest decision, quotes with 
approval the statement of Secretary Teller, made 
in 1881, that the power of the Executive to make 
reservations “ constitutes in fact a paH of the 
Land Office law, exists ex necessitati rei± is indis- 

i 

pensable to the public weal and in that- light, by 
different laws enacted as herein indicated 1 , has been 
referred to as an existing undisputed power too 
well settled ever to be disputed.” j 


i 




50 


Again the Court cites with approval the case of 
Wolsey y. Chapman, supra, which held that even 
though the withdrawal was not contemplated by 
law, nevertheless when made it would be sufficient 
to defeat a settlement while the order was in force. 
Just another way of saying that a citizen, without 
some prior right in a specific tract of land, is not 
entitled to have his application allowed in the face 
of an Executive withdrawal. So it follows that if 
the President of the United States determined in 
the public interest that for the time being it was 
inadvisable to grant further licenses to explore for 
and produce oil from the public lands, and the effect 
of his decision was to withdraw those minerals from 
licensing and development, it was a valid exercise of 
the Executive power of withdrawal and can not be 
questioned by one who has no prior vested or equi¬ 
table right. This power of the Executive as defined 
in the Midwest case was reviewed and cited with the 
approval of the Court in the more recent case of 
Mason v. United States, 260 U. S. 545, 551. 

The case of Lockhart v. Johnson, 181 U. S. 516, 
and other decisions of the Supreme Court of the 
United States, cited with approval in the Midwest 
case, settle beyond question the right of the Presi¬ 
dent to retain from sale or other disposition, the 
public lands of the United States, without the 
necessity of producing a formal proclamation or 
order in writing. His desire here was made known 
to the Secretary of the Interior in person; was 
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given to the public through the press, as a policy 
adopted by the administration; and by the Secre¬ 
tary it was put into immediate operation; “The 
action of the Secretary in this respect was that of 
the President.” Ops. Atty Gen., vol. 7, page 453; 
Wilcox v. Jackson, 13 Pet. 498; Wolsey v. Chap¬ 
man, 101 U. S. 769, 770; Harkrader v. Goldstein, 
31 L. D. 87; Northern Pacific By. Co. v. Mitchell, 
208 Fed. 469; Belt’s Case, 15 Ct. Cl. Rep. 107. 

This procedure has become a well-defined custom 


of the Chief Executive, and of the Department of 
the Interior, through the usage of many years, and 
having received the approval of Congress (Na¬ 
tional Lead Co. v. United States, 252 U. S. 140,146; 


United States v. Anderson, 269 U. S. 422’ 439), is 


entitled to be given the respect of statutory law. 


The authority of the President to mhke tem¬ 
porary withdrawals to establish a forest reservation 
under the acts of March 3, 1891, and June 4, 1897, 


was involved in the decision of the United States 


Supreme Court in the case of United States v. 
Morrison, 240 U. S. 192, rendered more than five 
years after the passage of the 1910 withdrawal act. 
Mr. Justice Hughes in delivering the opinion of the 
Court said (p. 212) : 

i 

In establishing and enlarging the Cascade 
Range Forest Reserve, the President acted 
under the express authority conferred by the 
Acts of March 3, 1891, c. 561, § 24 (26 Stat. 
1095, 1103), and June 4, 1897, c. 2: (30 Stat. 
11, 36). The power to establish the per- 
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manent reservation included the power to 
make temporary withdrawals ( United States 
v. Midwest Oil Co., 236 XL S. 459, 476) ; and 
the order of the Secretary of the Interior, 
made on December 16, 1905, must be re¬ 
garded as the act, of the President. Wilcox 
v. Jackson, 13 Pet. 498. The disposition of 
the President, under authority of Congress, 
was a disposition by Congress. (Italics sup¬ 
plied.) 

In the ease of Northern Pacific Bailway Co. v. 

Wismer, 246 U. S. 283, a very similar situation 

was involved. Xo particular form of order was 

made establishing an Indian Reservation under 

like authority as here involved, but certain facts 

•/ 

and circumstances were considered by the court, 
and from those facts and circumstances the court 
held that sufficient appeared to justify the finding 
that such an order was in fact made by the Presi¬ 
dent and the Secretarv of the Interior. 

%/ 

The court said (pp. 287-288): 

This summary of the stipulated facts 
points to the inevitable decision of the case. 

The Commissioner of Indian Affairs, under 
the direction of the Secretary of the Inte¬ 
rior, was charged with the management of 
all Indian affairs and matters arising out 
of Indian relations (Rev. Stats., § § 441, 463, 
2058, 2149), and clearly he commissioned 
Col. Watkins in advance to treat with the 
Spokane tribe for the setting apart to them 
of a permanent reservation through an 
agreement such as that of August 1877. 
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The plaintiff in error concedes, as it must 
that if the Secretary of the Interior ap¬ 
proved the action taken by Colonel Watkins 
prior to the filing of the plat of its line on 
October 4, 1880, the reservation must be 
considered as lawfully established and the 
lands thereby removed beyond the Scope of 
the grant to the Railroad Company.: ( Wil¬ 
cox v. Jackson, 13 Pet. 498, 512; Wolsey v. 
Chapman, 101 U. S. 755, 769; Wood v. 
Beach, 156 U. S. 548; United States v. Mid¬ 
tv est Oil Co., 236 U. S. 459; Chicago, Mil¬ 
waukee <f* St. Paul Ry. Co. v. United States, 
244 U. S. 351, 357.) * And reservations made 
by heads of bureaus, such as the Commis- 
sioner of the General Land Office, or the 
Commissioner of Indian Affairs, ini the ad¬ 
ministration of the matters committed to 
their charge, stand upon the same footing 
where the Secretary of the Interior is in¬ 
formed of their action and where, as in this 
case, he either expressly or tacitly approves 
the same. Spencer v. McDougal, 159 
U. S. 62. j 

Such being the law, we can not doubt that 
the sound inference from the stipulated 
facts as we have stated them is that, with 
full understanding of the situation the Sec¬ 
retary of the Interior and the Commissioner 
of Indian Affairs approved the action of 
Colonel Watkins not later, certainly than 
the sending of his report to the Senate on 
Januarv 23, 1878, which was almost three 

* • • I 

years prior to the filing of the railway com- 
l^any’s plat, and that the Executive Order 
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of the President on January 18,1881, simply 
continued and gave formal sanction to what 
had been done before. 

That the reservation was in fact made and 
the lands exclusivelv devoted to the use 
of the Indians from the date of the agree¬ 
ment of August 1877, is beyond contro- 

versv : * * * 

%/ 

The prompt action of Secretary Wilbur in pro¬ 
mulgating official instructions was as effective in 
accomplishing the results manifestly intended, as 
if it had been brought about by a formal written 
order containing specific directions, over the signa¬ 
ture of the President of the United States. His 
purpose can not be misconstrued. He effectively 
withheld the lands involved from being further 
prospected for oil and gas under the leasing act. 
He put into actual operation the definite expres¬ 
sion of the President. Under the authorities cited 
his action was the action of the President. 

STATUTORY EXECUTIVE WITHDRAWALS 

The authority of the President to make a with¬ 
drawal under the Act of 1910 can not be questioned; 
such a withdrawal is made by the President, if 
accomplished through the head of an executive 
department. This wholly and completely accom¬ 
plished a withdrawal, when the order was made by 
the Secretary of the Interior effectuating the policy 
of the President on March 13, 1929, even though 
he received no foimal written direction from the 
President to do so. 
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No statutory form is provided in this act for 
making a withdrawal From a view of the several 
orders and proclamations the object and intent are 
clearly apparent, and the withdrawal, although not 
contained in one formal order, was actually made by 
the Secretary of the Interior through the various 
officers who had been delegated to receive permits. 
The procedure, manifestly, is entirely sufficient. 

In the case of Wood v. Beach, 156 U. S. 548, Mr. 
Justice Brewer, in the opinion said: 

It was said in Wolsey v. Chapman, 101 
U. S. 755, 768: * * * j 

“For that purpose an authoritative order 
was issued, directing the local land officers to 
withhold all the disputed lands from sale. 
This withdrew the lands from private entry, 
and, as we held in Riley v. Wells * >vas suf¬ 
ficient to defeat a settlement for the purpose 
of preemption while the order was in force, 
notwithstanding it was afterwards found 
that the law, bv reason of which this action 
was taken, did not contemplate such a with¬ 
drawal.” | 

This has been and is the settled rule of the 
courts and the Land Department. It is only 
a recognition of the limitations prescribed in 
the statutes, for, by Rev. Stat. § 2258, “lands 
included in any reservation by any treaty, 
law, or proclamation of the President, for 
any purpose” are expressly declared to be 
not subject to the rights of preemption, and 
§ 2289, the one giving the right to enter for 
a homestead, limits the right to “unappro- 


* 154 U. S. 578. 
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priated public lands.” The fact that the 
withdrawals were made by order of the 
Interior Department, and not by proclama¬ 
tion of the President, is immaterial. 

The theory of the Court below apparently is that 
the Act of June 25, 1910, repealed or destroyed the 

authority theretofore vested in the Executive to 

«/ 

withdraw from disposition public lands and re¬ 
sources. That such authority existed and was con¬ 
tinuously exercised prior to the passage of the leas¬ 
ing act is conclusively established by the decision 
of the Supreme Court of the United States in the 
Midwest case. The Act of June 25, 1910, did not 
undertake to revoke or destroy this authority. It 
settled doubts which existed prior to the decision, 
by giving the President discretion at any time 
temporarily to withdraw lands. If this be correct, 
and the act does not provide an exclusive method for 
making withdrawals, clearly the action of the Sec¬ 
retary of the Interior, under the law as construed 
by the Midwest decision and the opinion of the At¬ 
torney General cited, was properly exercised and 
constituted a temporary withdrawal of the undis¬ 
covered oil and gas deposits in the public domain 
made subject to the provisions of the leasing act. 
The Court below seems to be of the opinion that un¬ 
less the Secretary can show a written or oral order 
of the President of the United States directing a 
withdrawal, no action by him can produce a with¬ 
drawal. That is not the theory of the opinion of 
the Attorney General cited, or of the Midwest deci- 
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sion and the decisions cited therein and herein. In 
fact all decisions are directly contrary, and are to 
the effect that the acts of a cabinet minister along 

i 

the lines followed in this case are presumed to be 
the acts of the President of the United! States. 
There can be no doubt that the order of the Secre¬ 
tary of the Interior was made under Presidential 
authorization, as indicated by the press notice given 
out by the President preceding the action by Sec¬ 
retary Wilbur, quoted in the pleadings in this ease. 
The fact that Congress in the act of June 25, 1910, 
recognized a practice which had obtained from the 
very beginning of the public-land operations of the 
Government, does not in our opinion constitute any 
limitation or restriction upon that power, and w T as 
not so intended. 

i 

DISCUSSION OF THE DECISION BELOW 

The Supreme Court of the District of Columbia 

i 

in its opinions with respect to the authority of the 
Secretary of the Interior, evinces a misunderstand¬ 
ing both of the purpose and effect of the provisions 
of the general leasing act of February 25, 1920. 
That act did not confer on applicants for prospect¬ 
ing permits a vested right to have their applica¬ 
tions granted, nor did it clothe the Secretary of the 

i 

Interior simply with a ministerial duty to comply 
with their requests and demands. It was a general 
act, broad in its scope, purpose and intent. It re¬ 
lated to the handling of what may be described as 
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the fuel and fertilizer minerals of the public 
domain. It applied to six different minerals: coal, 
phosphate* sodium, oil, oil shales, and gas. It re¬ 
lated to and protected prior legal and equitable 
claims to those deposits initiated under the general 
mining laws, and the coal land laws. It took care 
of legal and vested rights and certain equities which 
arose under or in connection with such laws. Some 
of the substances are solids, some are transitory 
and volitile. Some will remain in the ground un¬ 
impaired by operations in or upon adjoining lands; 
others may be removed, dissipated, or wasted 
through improper methods of developing and han¬ 
dling, either through adjoining lands or upon the 
lands in which originally found. It was necessary, 
therefore, to divide and treat separately the six 
different substances, and particularly oil and gas. 
The dates, committee hearings, and reports all in¬ 
dicate that after consideration, which occupied 
approximately eight years, Congress passed the 
general leasing act because the old general mining 
laws and coal land laws were deemed inappropriate, 
inadequate, and ill-adapted to the conservation and 
the economic and business-like handling of those 
particularly important minerals. 

Under the general mining laws, as pointed 
out elsewhere in this brief, oil, gas, shale, phos¬ 
phate, and sodium lands could be located by citi¬ 
zens, heldi developed, and entered; a fee title could 
be secured, and the Federal Government could 
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exercise no supervision or control over mining 
operations to prevent waste, injury to the deposits 
through improper drilling or mining, or secure 
the best and most permanent results for the gen¬ 
eral good. This was the basic reason for chang¬ 
ing the laws and it was necessary to vest in the 
Secretary a broad discretion. This was particu¬ 
larly true of oil and gas. 

It was for these reasons, w T e believe, that Con¬ 
gress provided that no exploration of the public 
domain for deposits of oil and gas should there¬ 


after be carried on except under a license or permit 


issued by the Secretary of the Interior, and in sec- 

i 

tion 13 of the act, merely conferred a discretionary 


authority upon the Secretary to issue or 


withhold 


such license. This theory comports with the gen¬ 


eral law and practice relating to the issuance of 
licenses by private landowners to others for the use 


of lands. 


In section 32 of the act, Congress evidenced an 
intent to vest such discretion in the Secretary of 
the Interior when it authorized him to prescribe 
necessary and proper rules and regulations and to 
do any and all things necessary to carry out and 
accomplish the purposes of the act. It was under 
this authority and that of section 13 that immedi¬ 
ately following the passage of the act of February 


25, 1920, he promulgated section 2 of the general 
rules and regulations elsewTiere referred to and 
quoted from herein, concluding with the expressed 


i 
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statement that “the granting of a prospecting per¬ 
mit for oil and gas is discretionary with the 
Secretary.” 

As pointed out, Congress clearly indicated in the 
act when it desired to make the issuance of a permit 
or lease mandatory upon the Secretary. For ex¬ 
ample, in section 23 of the act, which deals with the 
issuance of permits to prospect for sodium on the 
public domain, Congress stated: “That the Secre¬ 
tary of the Interior is hereby authorized and 

4 / * 

directed, under such rules and regulations as he 
may prescribe, to grant to any qualified applicant 
a prospecting permit. * * * When dealing 

with equitable claims initiated under the old min¬ 
ing law where money had been expended, sections 
18 and 19 of the act provide that on a showing of 
certain facts, the possessor of the equities “shall 
he entitled to a lease thereon.” 

The coal deposits and phosphate, sodium and 
the shale deposits of the United States are of such 
vast extent and so little used that no particular 
need for their conservation or limitation is likely 
to rise. They are of such a nature that little 
waste is likely to occur in their mining or handling. 
The reverse is true of deposits of oil or gas. The 
latter long have been regarded as an exhaustible 
resource in widespread use and demand, and 
peculiarly subject to w^aste or destruction. A gas 
well brought in and uncontrolled daily may waste 
enough fuel gas to supply a large city’s every need. 
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Oil wells have been known to waste thousands of 

i _ 

barrels when not subject to proper control. Even 
when saved and stored in tanks or reservoirs there 

i 

is a substantial and continuing loss of j the most 
valuable elements, such as gasoline due to evapora¬ 
tion. Moreover, in the mining or extraction of the 
oil, unless wells are properly cased, or unsuccessful 
wells properly abandoned, water intrudes into the 
oil sands and ruins and renders forever valueless 
the deposits remaining in the ground in the vicin¬ 
ity. Economic as well as physical waste at the 
time of the passage of the law was and still is a 
serious characteristic of the oil industry.! 

The Court will take notice of the fact that most 
of the States containing producing oil fields have 
passed various conservation measures designed to 
protect or restrict the waste of these natural re¬ 
sources. All of these facts were known to Con¬ 
gress and doubtless influenced the granting to the 
Secretary of the power not only to prevent actual 
direct waste under the provisions of section 16 of 
the act but to check or limit the indiscriminate 
drilling of the public lands through licenses or per¬ 
mits issued under section 13 of the act. Being 
vested with discretion to grant or refuse these li¬ 
censes, lie could issue them freely in times when 
the resources were needed for beneficial use and 
could refuse to issue them in times of overproduc¬ 
tion when, to grant them, with a consequent de¬ 
velopment, would result both in economic and 
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physical waste. Such, we believe, was the theory 
of the law, and, as indicated, such was the construc¬ 
tion placed upon it by the then Secretary of the 
Interior when the regulations were issued in 1920, 
and such has been the view of everyone of his suc¬ 
cessors down to the present. 

It is a well-recognized fact, proven by statistics 
collected by Government agencies, including the 
Federal Oil Conservation Board, by the oil indus¬ 
try itself and others, that the past year or two 
comprise a period of great overproduction of oil 
and gas. And in the judgment of the Executive, 
the public interest, as well as the good of the in¬ 
dustry, demanded a temporary suspension of in¬ 
discriminate prospecting and producing from the 
public lands, a policy to be relaxed or abandoned 
when the need for encouraging the development of 
additional supplies of oil and gas shall arise. 

Such is the purpose of the action complained of 
by the applicant for a license in this case, and it is 
an action consistent with the attitude taken by pri¬ 
vate landowners and producers, in voluntarily stop¬ 
ping or limiting drilling and production upon their 
lands in many oil-producing States. It is not dis¬ 
criminatory, it is not permanent, it is not contrary 
to the public interest, or even to the ultimate inter¬ 
est of those engaged in the oil industry. 

We think the Court erred in the view that the 
word “shall’ 7 used in section 1 of the general leas¬ 
ing act indicated any intent to make the granting 
of prospecting licenses or permits mandatory.. 
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Section 1 of the act begins with a sentence which 
enumerates the substances dealt with ixi the law, 
cites certain reservations to which it shall not apply 
and then provides that they “shall be subject to dis¬ 
position in the form and manner provided by this 

j 

act.” This is merely a statement that the enu¬ 


merated substances in certain public lands and 

I 

reservations shall be disposed of only in the several 


forms and manners provided in the different sec¬ 


tions contained in the act. Coal may be disposed of 


in one way and under certain conditions; oil and 


gas in others. Vested or equitable rights are rec- 

i 

ognized in certain sections and preference given to 
those found entitled, while others, like section 13, 
deal with free and clear public lands j where no 
vested or equitable or other rights exist. In no 
sense does the word ‘ 6 shall” used in this section 


direct or command the Secretary to do anything 
inconsistent with the following specific provisions 
of the law. The words “hereby authorized” as 
used in section 13 we have shown to be permissive, % 
and have cited authorities so holding in oases which 
we regard as quite analogous to the one at bar. 

The Court quotes the title of the act as indicat¬ 
ing the intent of Congress that the full develop¬ 
ment of the mineral resources should be secured. 
This we concede, but not an unrestricted, un¬ 
licensed, unlimited development, at the! will of an 
applicant without legal rights or equities, and free 
from supervision and control by the cabinet officer 
charged with the care of the public domain and its 
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resources. Congress meant that the resources 
should be developed in due course and in a proper, 
regular, and orderly manner; and necessarily the 
carrying out of that purpose was left to the Secre¬ 
tary of the Interior, not to would-be prospectors. 

Under those sections of the act which manda- 
torilv provide that the holders of legal or equitable 
rights shall have leases or permits, it is true, as 
stated by the Court, that the discretion of the 
Secretary in such cases is a judicial one; but where, 
as in section 13, and as in section 18a, or section 17, 
his duty is discretionary and not mandatory, it is 
clear that Congress meant to give to the Secretary 
a discretion which might be exercised in the in¬ 
terest of conservative and orderly development in 
the public interest and did not intend to counte¬ 
nance a scramble or a wasting of a natural resource 
by unbridled license at the will of mere applicants 
for the privilege. 

In the opinion of the Supreme Court of the Dis¬ 
trict of Columbia, in the Vedder case No. 5242 
herein, in holding that the action of the Secretary 
was not a temporary withdrawal of oil lands from 
prospecting by the issuance of permits, the Court 
expresses the opinion that the withdrawal w T as not 
in the form and manner prescribed by the act of 
June 25,1910 (36 Stat. 847). Among other reasons 
given for this conclusion, the Court says that it 
does not appear to be of a temporary nature, and 
the lands were not withdrawn in the language used 
by the act. 
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The act of June 25, 1910, is not exclusive in the 
matter of withdrawals. It does not contain pro¬ 
visions to the effect that withdrawals can be made 
only under and pursuant to the act. It does not 
undertake to prescribe that the President did not 
have and does not have power to withdraw public 
lands irrespective of the provisions of the statute. 
It is well settled by the decisions and opinions here- 
in cited that the power of withdrawal by the Presi¬ 
dent has existed from the very beginning of the 
Government and has been exercised in innumerable 
cases. The purpose of the act is clearly stated in 
the report by the House Committee on Public 
Lands, accompanying H. R. 24070, Sixty Jirst Con¬ 
gress, 2d Session (Report No. 983). This bill even¬ 
tually became the act of June 25, 1910, and as re¬ 
ported contained the material provisions! discussed 
by the Court in its opinion. Said committee report 
stated: 

The President has authority to j withdraw 
lands for certain purposes, but there is a 
difference of opinion as to the extent of that 
authority. Many claim this authority is as 
broad as that provided for in this bill; others 
contend to the contrary. No statute has 
been found expressly conferring this author¬ 
ity and the extent thereof has not been settled 

i 

by the Supreme Court. 

A minority report was filed in the Senate, which 
really took the form of a brief against the power 
of the President to withdraw. Nevertheless, the 
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bill was enacted and became the act of June 25, 
1910. Four years later the Supreme Court of the 
United States in the Midwest case, supra, clearly 
and emphatically held that the Executive had, and 
always had, the power of withdrawal. 

It thus appears that the power of withdrawal 
existed, and still exists, independent of the pro¬ 
visions of the act of June 25, 1910, and that Con¬ 
gress, as indicated by the majority report of the 
House Committee on Public Lands, so viewed the 
matter and recommended the enactment of the act 
of June 25, 1910, simply because of the difference 
of opinion as to the President’s authority or the 
extent of that authority. Had the Midwest decision 
been made prior to June 25, 1910, it seems possible 
that no legislation would have been passed. As 
indicated in the beginning, there is nothing in that 
act which takes away, diminishes, or destroys the 
power theretofore existing in the Executive to 
make temporary withdrawals. 

The Court, in the Vedder decision also remarked 
upon the absence of a report to Congress of this 
withdrawal, as provided in the act of 1910. No 
report is requisite of withdrawals based on the 
authority already existing, and wholly outside the 
purview of the act, to give it full stafus and validity 
as an Executive withdrawal. Whether the action 
taken may have been in compliance with that act, 
or in the exercise of that authority already existing, 
if performance, clarity of expressed intent, and 
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results obtained mav serve as a criterion for ascer- 

%/ 

taining the actual official intent involved iin what 
was done in the premises, there can be no doubt that 
public lands were no longer to be explored for oil 
and gas under prospecting permits. And there can 
remain no doubt that these lands were intended to 
be withdrawn from the operation of the oil-leasing 
act until restored by Executive or Legislative order. 
In short a failure to report to Congress, in either 
event, has no effect upon the validity! of the 
withdrawal. 

If Congress had intended that the desire of the 
citizen to develop oil and gas should be the only 
reason needed for his possession and unrestricted 
development of the oil and gas deposits underlying 
the public domain, as above stated, there was abso¬ 
lutely no reason for repealing the general mining 
laws which permitted that very thing to be done. 
It is apparent that the Court below lias utterly 
overlooked the fact that Congress intended wholly 
to depart from the old policy and inaugurate, espe- 

4 j 

cially as to the free and unclaimed lands of the 
public domain, a new policy which would | prevent 
the evils incidental to the one abandoned, j 

Through the action taken herein Appellant is 
not depriving any citizen of vested or legal rights 
to any specific tract of public land or the mineral 
deposits therein. Clearly, under the law the right 
to prospect does not and can not exist until after 
the license or permit has been issued. These ap- 
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plicants are merely seeking that license. They 

have performed and can perform no acts on the 

lands which would initiate or could be claimed as 

a right, in the absence of the issuance of the neces- 

sarv formal license. 

%/ 

THE WRIT OF MANDAMUS IN THIS CASE WAS 
IMPROVIDENTLY GRANTED 

One further question still remains to be con¬ 
sidered and that is: Could the writ of mandamus 
properly be issued in this case ? 

Granting for argument’s sake that the court was 
right in holding that the oil lands of the United 
States were not withdrawn from the operation of 
the leasing act of February 25, 1920, in accordance 
with law; that the petitioner’s rights under that 
act remained unimpaired; and that the petitioner 
had undoubted legal rights for which mandamus 
w’as a proper remedy, it still did not follow that a 
writ of mandamus should be granted at her re¬ 
quest requiring the Secretary of the Interior to 
disregard the President’s policy of conservation, 
and compelling him to pursue a course of action 
which both he and the President believed was detri¬ 
mental to the public welfare, and would result in 
the reckless waste and irreparable dissipation of a 
great natural resource. 

In the opinion of the appellant this case is ruled 
by the principle which was announced by this Court 
in the case of United States ex rel . Milwaukee 
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Social Democrat Publishing Company v. Burleson, 
49 App. D. C. 26. This Court said: 

There would be no question, in our view, 
as to the authority of the Postmaster Gen¬ 
eral to refuse the privilege of the mail to 
many, if not all, of the issues of appellant’s 
publication between the dates mentioned, be¬ 
cause they fall within the inhibition of the 
statute. A more difficult question is pre¬ 
sented, however, when we come to consider 
the right of the Postmaster General to make 
a blanket order refusing the second-class 
mail privilege to that publication i in the 
future, which in practical effect is a refusal 
of mail privileges. The statute contains no 
express grant of such authority. This is 
significant, in view of the fact that Congress 
deemed it necessary to grant such authority 
in respect to “any fraudulent lottery, gift 
enterprise, or scheme for the distribution of 
money,” etc. Section 3929, R. S. jBut if 
the authority of the Postmaster General in 
the premises be doubtful, it by no! means 
follows that appellant is entitled to j invoke 
this extraordinary remedy. Fori three 
months, at least, appellant’s publication had 
been injecting subtle poison into the: public 
mind, “with intent,” as found by the Post¬ 
master General, “to interfere with the oper¬ 
ation or success of the military or naval 
forces of the United States.” Mandamus, a 
remedial process, is awarded, not as'a mat¬ 
ter of right, but in the exercise of! sound 
judicial discretion and upon equitable 
principles.” 
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The Supreme Court of the United States said 
in the ease of Duncan To wnsite Company v. Lane, 
245 U. S. 308: 

Mandamus is an extraordinary remedial 
process which is awarded, not as a matter of 
right but in the exercise of a sound judicial 
discretion. It issues to remedy a wrong, not 
to promote one; to compel the performance 
of a duty which ought to be performed, not 
to direct an act which will work a public or 
private mischief or will be within the strict 
letter of the law but in disregard of its spirit. 

The same principle has been recognized in a num¬ 
ber of different cases in the Federal and State 
courts under a variety of circumstances. 

The rule, as stated by the Supreme Court of Ok¬ 
lahoma, in the cases of Board of Directors of School 
District No. 27 of Oklahoma County v. Board of 
Excise of Oklahoma County, 31 Okla. 553, 122 Pac. 
Pep. 520; and Sheffield v. Fountain, 101 Okla. 168, 
224 Pac. Pep. 339, is: 

In awarding or denying writs of man¬ 
damus, courts exercise judicial discretion, 
and are governed by what seems necessary 
and proper to be done, in the particular in¬ 
stance, for the attainment of justice, and, in 
the exercise of such discretion, may, in view 
of the consequences attendant upon the is¬ 
suance of the writ, refuse the same, though 
the petitioner has a clear legal right for 
w T hich mandamus is an appropriate remedy. 
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The Supreme Court of Mississippi in the case 
of Effingham v. Hamilton, 68 Miss. 523,10 So. Rep. 
39, said: j 

It is not in every case of clear legal right, 
and the absence of a sufficient legal remedy, 
and where, therefore, mandamus is an ap¬ 
propriate remedy, that it will be issued. It 
is settled by numerous decisions that! a sound 
judicial discretion is to be used, and, where 
circumstances make it unwise and | inexpe¬ 
dient to allow this writ, to refuse lit when 
sought to enforce merely private right. 


The Court of Appeals of New York said, in the 
case of People ex rel. Wood v. Board of Assessors, 
137 N. Y. 201, 33 N. E. Rep. 145: 


The writ of mandamus is not always de- 
mandable as an absolute right, and whether 
it shall be granted or not frequently rests 
in the discretion of the court. * * * It 

is a remedial process, and may be issued 
* * * to compel the discharge of a duty 

which ought to be performed, but! not to 
compel the performance of an act which will 
work a public and private mischief, or to 
compel a compliance with the strict letter 
of the law in disregard of its spirit. 


See also: Burke v. Connolly, 135 N. Y. sup. 179; 
People ex rel. East Side Harlem Storekeepers' 
Ass’n v. Hylan, 194 N. Y. Sup. 179. j 

The Supreme Court of Illinois said in the; case of 
Hooper v. Rooney, 293 Ill. 370,127 N. E. Rep. 711: 
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Mandamus is not a writ of right, but its 
granting lies in the court’s sound discretion, 
and the court may refuse the writ, even 
though the petitioner has a legal right, for 
which mandamus is a proper remedy, if the 
consequences of the writ create confusion or 
disorder, or will not promote substantial 
justice. 

Citations of decisions along the same line might 
be multiplied to a considerable extent. It is enough 
to say, however, that the principle invoked is stated 
in section 9 of High’s Extraordinary Legal Reme¬ 
dies, as follows: 

Cases may therefore arise where the ap¬ 
plicant for relief has an undoubted legal 
right, for which mandamus is the appro¬ 
priate remedy, but where the court may, in 
the exercise of a wise judicial discretion, 
still refuse the relief. 

Furthermore, the appellant believes that if the 
President and the Secretary of the Interior are 
mistaken in their endeavor to preserve a great nat¬ 
ural resource against the time of public need, it is 
Congress and not the Courts which should set them 
right. In this connection the following quotation 
from the opinion of the Supreme Court of the 
United States in the case of United States v. Mid¬ 
west Oil Company, 236 U. S. 459, 471, is in point. 
The court said: 

The President was in a position to know 
when the public interest required particular 
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portions of the people’s lands to be with¬ 
drawn from entry or location; his action in¬ 
flicted no wrong upon any private * citizen, 
and being subject to disaffirmance by Con¬ 
gress, could occasion no harm to the interest 
of the public at large. 

i 

With due respect to the lower court, the ap¬ 
pellant submits that the writ of mandamus was 
improvidently granted in this case. 

IN CONCLUSION 


There is no color of retrospection to the Execu¬ 
tive action taken herein. No applicant had 
acquired a right which could be affected retroac¬ 
tively. Whether an applicant applied for; a per¬ 
mit yesterday or today—before or after the tele¬ 
gram and orders of the Secretary of the Interior— 


is of no consequence. He is a mere seeker of rights. 
Until permission to enter upon public lands and 
prospect them for oil, has been awarded him he is 


outside the gate asking to be permitted to enter. 
He may be fully qualified both to ask and to receive, 
but that is insufficient to put in operation any rule 
of retrospective effect. Applicant may have peti¬ 
tioned ahead of another citizen, thereby obtaining 
preference in point of time over such other citizen. 
But to prevent the entry or control of the owner 
of real property, some right thereto must have 
vested in the applicant, and it is clear in the cases 

i 

now being submitted that neither legal nor equita¬ 
ble rights had so vested. 
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The claimant, seeking reimbursement for losses 
sustained under the War Minerals Relief Act (40 
Stat. 1272) was in a much better position than an 
applicant for a prospecting permit. Individual 
moral equities existed in favor of such a claimant; 
he had spent money under governmental stimula¬ 
tion; he had sustained losses; yet “Congress was 
not dealing with vested rights,” Work v. Rives, 
267 U. S. 175, 181; and here, while any citizen 
might apply, Congress intended to continue the un¬ 
restricted control of public lands by the Govern¬ 
ment, until the gate had been opened, and the appli¬ 
cant permitted to enter. He could be deprived of 
nothing by a temporary locking of the gate. 

It will not be improper therefore, for the Court 
to adopt the construction placed on the oil leasing 
act bv the Secretarv of the Interior. It is logical 
and reasonable. There must have been a belief 
in the minds of Congress that a liberal supervision 
was essential to the complete safeguarding of the 
public weal. Anything less than that will leave the 
government unguarded and at the mercy of its un¬ 
selected and unapproved beneficiaries. 

But, as the results obtained by Executive action, 
as herein portrayed, are tantamount to the tempo¬ 
rary withdrawal of those public lands subject to 
being prospected for oil, from the immediate op¬ 
eration of the oil leasing act, for the manifest pur¬ 
poses of (1) preventing indiscriminate and inex¬ 
cusable waste, and thereby accomplishing the con- 
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servation and preservation of a public commodity, 

| 

to wit: the undiscovered oil of the government; 
and (2) ultimately requiring producers to Sell and 
enabling the public to buy it at fair and; proper 
prices, there should be no hesitancy in reaching the 
conclusion that ail was done pro bono publico, with 
ample authority, and in recognizing the situation 
as one whollv within Executive and beyond Judi- 
cial authority. Whatever may be contended to the 
contrary is of a negative character and must be 
read into the leasing act by the aid of strained 
interpretation. j 

Appellant relies on the language of the law and 
its reasonable import; on the interpretation which 
the courts actually, or by analogy, have given to it; 
on the uninterrupted construction by the Executive 
Department; on the manifest intent and evident 
purpose of Congress indicated by the substitution 
of the Act for existing law; on Congressional acqui¬ 
escence in its liberal administration by the Secre- 
tary of the Interior, and on the unexpected and 
surprising increase in the production of oil, to the 
extent of economic wraste and public loss, both pres¬ 
ent and future, partially attributable to the very ex¬ 
istence of the Act itself. 


No condition appears herein disclosing minis- 
terial official duty neglected or refused perform¬ 
ance; no arbitrary or capricious conduct on the 
part of the Secretary of the Interior has occurred; 


nothing is disclosed warranting a writ 


of man- 



! 

i 
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damus; hence, the lower court should be directed 
to dismiss the petition and find for the appellant. 

E. C. Finney, 

Solicitor, Interior Department. 

0. H. Graves, 
Assistant to the Solicitor. 
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APPENDIX 
Ordek No. 337 




United States 
Department of the Interior> 

Washington, March 16,1929. 

The Federal oil conservation policy announced 
by President Hoover will be energetically executed 
by the Interior Department. 

There are more than 5,000 applicationsi for oil 
and gas permits on public lands pending in the Gen¬ 
eral Land Office in Washington and an unknown 
number in the field offices. Steps were taken sev¬ 
eral days ago toward the rejection of all such appli¬ 
cations, and registers of local land offices have been 
instructed not to receive new applications. 

Probably in none of the cases on hand has the 
applicant expended money for developmental pur¬ 
poses, although he may have gone to some expense 
in opposing conflicting claims or furnishing addi¬ 
tional evidence in support of his application. 

Where land covered by pending applications is 
likely to be drained by adjoining wells on privately 
owned lands, the question of granting permits on 
Government land will be considered in the light 
of facts developed by departmental investigation. 

With regard to the 20,000 outstanding ^permits 
on public lands, the Department will deal fairly 
with holders who have been diligent in maintaining 
their equities. Where actual drilling operations 

( 77 ) 
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have been started and are being continued, oppor¬ 
tunity will be given to carry on developmental work 
to finally determine the character of the.land. Im- 
mediate steps will be taken, however, to cancel all 
such permits where no drilling has been done or 
money spent in development. 

To determine the facts in connection with exist¬ 
ing oil and gas permits, I have named a committee 
consisting of the Commissioner of the General 
Land Office, the Director of the Geological Survey, 
and the Solicitor of the Department. They will 
consider the extent of operations which have been 
prosecuted under outstanding permits to determine 
whether permittees have acquired equities which 
should be recognized and to make appropriate 
recommendations. 

Where permits are now in good standing, either 
because of recent issue or previous extension of 
time, no action will be taken during the remain¬ 
ing period covered by the permit. When that time 
has expired, however, and the permittee has failed 
to comply with the terms of his permit, he wfill be 
called upon immediately to show cause why the 
permit should not be canceled. This includes so- 
called group developments heretofore approved 
and in which extensions have been allowed, where 
permittees are engaged in a joint-drilling program, 
test wells being drilled by a responsible drilling 
company on some of the public lands in the area 
covered by the permits. So long as this program 
is being 1 diligently prosecuted no adverse action 
will be taken. 

No leases will be issued for oil and gas produc¬ 
tion unless required by mandate of law, such as 
discovery under existing permits, as provided by 
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the mineral leasing act, or through the advertise¬ 
ment of a minimum of 25,000 acres of Osage Indian 
lands annually, as directed by the act of Congress 
approved March 2, 1929. 

(Signed) Kay Lyman Wilbtjr> 

Secretary . 


Order No. 338 

i 

United States, j 
Department of the Interior, 
Washington, March 20, 1929. 

The following outlines the general procedure in 
the Department of the Interior for executing the 
President’s public-land oil-conservation policy: 

1. All oil and gas applications and permits pend¬ 
ing in the office of the First Assistant Secretary of 
the Interior, under the general leasing act,:will be 
returned to the General Land Office. 

2. All oil and gas cases pending in the office of 
the Solicitor will be reviewed to determine their 

i 

present status. Those coming within the new 
policy should be returned to the General Land 
Office. 

3. The preparation of letters in the General Land 

Office calling upon delinquent permittees to show 
cause why their permits should not be canceled will 
be expedited. i 

4. Oil and gas permits now in good standing will 
not be proceeded against so long as the terms of the 
permits are being timely complied with. 

5. Where a permittee is entitled to a lease be¬ 
cause of discovery, it is mandatory to lease only 
one-fourth of the area, under strict interpretation 


i 
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of the President’s oil policy, except that when the 
permit covers 160 acres or less, the permittee would 
be entitled to lease the full acreage. The re¬ 
mainder will not be leased unless such action is re 
quired in the public interest. 

6. The departmental committee, consisting of the 
Solicitor, the Commissioner of the General Land 
Office, and the Director of the Geological Survey, 
will consider the extent of operations which have 
been prosecuted under existing oil and gas per¬ 
mits, to determine whether permittees have ac¬ 
quired equities which should be recognized and 
make appropriate recommendations to the Secre¬ 
tary. In reviewing permits, representative cases 
may be recommended for public hearing before the 
Secretary of the Interior to determine lines of 
policy. 

7. Registers of local land offices will not receive 
applications for oil and gas permits after March 
12,1929, and will reject all pending applications for 
permits. They will forward to the General Land 
Office ail applications for extensions of time, etc., 
relative to outstanding permits. 

8. Applications for extension of permits on hand 
should be disposed of promptly. Those not involv¬ 
ing expenditure of money in development work will 
be denied by the General Land Office. All other 
cases will be referred to the special committee by 
memoranda of the General Land Office showing 

the facts disclosed bv the record, and of the Geo- 

%/ / 

logical Survey as to the status of development work. 

9. The General Land Office will hold for can¬ 
cellation, allowing 15 days in which to show cause, 
all permits on which there is no prima facie evi¬ 
dence that expenditure of money in development 
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work has been made. All other cases should be 
referred to the special committee by memoranda 
of the General Land Office showing the facts dis¬ 
closed by the record and of the Geological Survey 
as to status of development work. 

10. All oil and gas permits in the Geological 
Survey pending report to the General Land Of¬ 
fice will be promptly considered under the new 
policy. Where these cases involve conflict of ag¬ 
ricultural and mineral rights or question of sim¬ 
ilar character, they should be completed ! by the 
Geological Survey. All others should be returned 
to the General Land Office with appropriate re¬ 
port when such is required under the new policy, 
otherwise without report. 

11. Supervisors of oil and gas operations in the 
Geological Survey must deny approval to | notices 
of intention to drill on permits that are noil shown 
to be in good standing by the terms of the;permit 
itself or an approved extension of time. 

12. The Geological Survey will report j to the 
Secretary on the likelihood of oil and gas drain¬ 
age of Government lands in various producing and 
wildcatting fields where a claim of drainage is 
made. The special committee will consider the 
question of drainage only when incidentally in¬ 
volved in individual permits before it for consid¬ 
eration. 

13. Permits issued and outstanding in Execu¬ 

tive Order Indian Reservations under the act of 
March 3, 1927, will be considered and disposed of 
in the same manner as provided in the foregoing 
paragraphs. I 

Ray Lyman Wilbur, j 
Secretary of the Interior . 


82 


In the Supreme Court of the District of 

Columbia 

At Law No. 77631 

W. B. Pyron, petitioner, vs. Ray Lyman Wilbur, 
Secretary of the Interior, axd C. C. Moore, 
Commissioner of the General Land Office, 
respondents 

MANDAMUS—OX SUBMISSION AFTER FINAL HEARING 

MEMORANDUM 

The above-entitled case, together with the cases 
of McLennan vs. Wilbur , No. 76795, Retherford vs. 
Wilbur , No. 76911, and Paris vs. Wilbur, No. 
77213, were submitted for final hearing. A waiver 
of a jury trial has been hied, and the oral testimony 
of one witness has been heard in the instant cases. 
In the three other cases referred to no issues of 
fact are involved. 

These four cases present the same question, and 
it is primarily a question of law. Similar cases 
involving the same question had previously been 
heard and submitted to Mr. Justice Bailey and, on 
April 8th last, he filed an opinion in two cases 
submitted to him, in which he held that the writ of 
mandamus should issue directing the Secretary of 
the Interior to reinstate the applications of the 
relators and to proceed therewith according to law. 
In that opinion the writer of the present memoran¬ 
dum concurs, both in its reasoning and in the con¬ 
clusions reached by the learned Justice. 

This memorandum is to be taken as applying to 
all of the four cases submitted to him, as stated 
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above. The writer desires now, in a few sentences, 
to emphasize certain phases of the matter. 

The Act of Congress which is invoked by the 
relators in the pending cases was approved Febru¬ 
ary 25, 1920, and, as pointed out by Justice Bailey 
in his opinion, the Act is entitled “An act to pro¬ 
mote the mining of coal, phosphate, oil, oil shale, 
gas, and sodium on the public domain.” We are 
only concerned now with those provisions of the 
Act which deal with oil and gas permits. 

The Act authorizes the Secretary of the Interior 
to promulgate necessary and proper rules and regu¬ 
lations to govern in the execution of the: statute. 
(Section 32.) Pursuant thereto the Secretary pro¬ 
mulgated oil and gas regulations under j date of 
March 11, 1920. These regulations occupy some 
twenty-five printed pages, and there lias also been 
published by the Secretary, in the form of an ap¬ 
pendix to his regulations, a digest of opinions and 
decisions in connection with the administration of 
the Act of Congress mentioned, as applied to oil and 
gas. This appendix was approved by the Secretary 
of the Interior under date of October 6, 1920, and 
contains thirteen printed pages. We find in regu¬ 
lation No. 3 language in substance to the effect that 
the granting of a permit or lease for the develop¬ 
ment or production of oil or gas will not preclude 
other permits or leases of the same land for: the min¬ 
ing of other minerals under the Act, “ all to the 
end that the full development of the mineral re¬ 
sources may be secured.” On page 36 of the ap¬ 
pendix, above mentioned, we find it again declared, 
in effect, that the purpose of the Act wa^ “to the 
end that the best development of the lands, both 
for mineral and agricultural purposes, may be ac- 


j 

i 
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complished." We thus have constructions by the 
Secretary of the Interior of the purpose of the leg¬ 
islation in question, that it is that the full develop¬ 
ment of the mineral resources may be secured. 

With scrupulous care the Act reserves certain 
lands from its operation by “ excluding lands ac¬ 
quired under the Act known as the Appalachian 
Forest Act, approved March 1, 1911 (36 Statutes, 
961). and those in national parks, and in land with¬ 
drawn or reserved for militarv or naval uses or 
purposes, except as herein provided/’ (Section 1.) 
It enacts that the Act shall operate upon deposits 
of oil, oil shale or gas, and lands containing such 
deposits owned by the United States including 
those in national forests. 

The duty of executing the provisions of this Act 
is conferred upon the Secretary of the Interior, 
and nowhere in the Act, in the opinion of the 
Court, is any power to suspend its operation or 
dispense with its execution, conferred upon him. 
And this Court is further of the opinion that no 
power resides in either the Executive or Judicial 
branches of the government, to suspend or dispense 
with the execution, administration and enforce¬ 
ment of a constitutionallv enacted law of the Con- 
gress. 

In each of the four cases mentioned above the 
writ of mandamus will issue, in the McLennan, 
Retherford, and Paris cases directing the Secre¬ 
tary of the Interior to reinstate the applications of 
relators and proceed therewith according to law, 
and in the Pyron case directing the Secretary of the 
Interior to accept for filing and file the application 
of relator and proceed therewith according to law. 
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Orders accordingly will be settled and signed on 
presentation and notice. 

(Signed) F. L. Siddoxs, 

Justice . 

April 15,1930. 


At Law, No. 77638 

United States ex eel. Richard D. Vedder; vs. Ray 
Lyman Wilbur, Secretary of the Interior, 
and 

At Law y , No. 77386 


Unitp:d States ex rel. Roy G. Barton vs. Ray 

_ i 

Lyman Wilbur, Secretary of the Interior 


The Act of Congress of February 25, 1920, pro¬ 
vides, 4 'That deposits of coal, phosphate, sodium, 
oil, oil shale, or gas, and lands containing such de¬ 
posits owned by the United States, including those 
in national forests, but excluding lands acquired 
under the act known as the Appalachian Forest act, 
approved March 1, 1911 (Thirty-sixth Statutes, 
page 961), and those in national parks, and In lands 

withdrawn or reserved for militarv or nayal uses 

«/ 

or purposes, except as hereinafter provided shall 
be subject to disposition in the form and;manner 
provided by this act to citizens of the; United 
States,” etc. The title of the Act is “An Act To 
promote the mining of coal, phosphate, oil, Oil shale, 
gas, and sodium on the public domain,” and its 
purpose is clearly to promote the prospecting for 
oil, gas, etc., on public lands, not theretofore known 
to be productive of minerals of this character. 
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Section 13 of this Act provides “That the Secretary 
of the Interior is herebv authorized , under such 
necessary and proper rules and regulations as he 
may prescribe, to grant to any applicant qualified 
under this act a prospecting permit,” etc. 

The Secretary contends that Congress by the 

use of the word “shall” in the one case and the 

words “is herebv authorized” in the other in- 

•/ 

tended that the granting of permits should be 
wholly in the discretion of the Secretary and that 
he could at all times and for any reason refuse to 
issue permits and entirely suspend the operation of 
the statute. But that the purpose of the Act was 
“that the full development of the mineral resources 
may be secured,” was recognized in these words by 
the Secretary in the regulations made by him under 
the Act (Xo. 3). It is true that in Rule No. 2 the 
Secretary did provide, “It should be understood 
that under the act, the granting of a prospecting 
permit for oil and gas is discretionary with the 
Secretary of the Interior, and any application may 
be granted or denied, either in part or in its en¬ 
tirety as the facts mav be deemed to warrant.” 
It is onlv recently, however, that the contention 
has been made that under this provision the Secre¬ 
tary may refuse to grant any permits at all. While 
it may be that the Secretary may deny individual 
applications “as the facts may be deemed to war¬ 
rant,” his discretion is not to be exercised arbitra¬ 
rily and without regard to law, as is shown by the 
decision of the Court of Appeals in the Ailing case, 
30 Fed. (2d) 739; 58 App. D. C. 329. That the use 
of the words “is authorized” above does not neces¬ 
sarily vest him with such discretion as is claimed 
by him is shown by the use of the same expression 
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in Section 32 of the Act of 1920 where it is clearly 
mandatory. As to the effect under any construction 
of Rule 2, it may be said that the Secretary can not 
add to his powers by any rule or regulation made by 
him. 

In my opinion this Act does not give the Secre- 
• tary of the Interior nor the President any such 
power as is claimed by the Secretary. I think that 
the discretion vested in the Secretary is a judicial 
one and not an absolute one; that the word “ au¬ 
thorized ” in Section 13 of the Act refers to the 
manner of granting permits, the determination of 
the qualifications of the applicants, and matters of 
that nature under the rules and regulations pro¬ 
mulgated by him, and that the decision in the Ailing 
case is conclusive of this question. 

The authority given to him by Congress is that 
he may “ do any and all things necessary! to carry 
out and accomplish the purpose of this Act,” and 
not to defeat the will of Congress by suspending 
its operation. 

Any authority then for the action by the Secre¬ 
tary of the Interior must be found in the Act of 
1910, which fixed the power of the Executive to 
withdraw any part of the public domain from set¬ 
tlement, etc. But as to this it is sufficient to say 
that the action of the Secretary does not consti¬ 
tute a withdrawal under that Act. It can not be 
held to be such a withdrawal for it does not appear 
to be of a temporary nature; the lands withdrawn 
are not withdrawn from either settlement, location, 
sale, or entry; the purpose of the withdrawal is not 
for any of the purposes specified in that Act; these 
purposes are not specified in the order of with¬ 
drawal; and the withdrawal was not reported to 
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Congress in accordance with the Act. In addition 
it may be said that it is by no means clear that the 
President has authorized the Secretary of the In- 
terior to make the withdrawal. The latter bases 
his authority upon a newspaper report of a state¬ 
ment made by the President, and does not set up 

anv direct order of the President to himself either 
•/ 

orally or in writing. 

A writ of mandamus will issue in each case direct¬ 
ing the Secretary of the Interior to reinstate the 
applications of the relators and to proceed there¬ 
with according to law. 

Jennings Bailey, Justice . 

(April 8,1930.) 


ORDER RELATING TO GEOLOGICAL SURVEYS 

In carrying out the President’s oil conservation 
policy, the Committee of the Department of the 
Interior, for consideration of pending claims, made 
a recommendation concerning possible equities in 
oil and gas cases where adequate geological surveys 
have been carried on. The recommendation was 
approved by the Secretary of the Interior on 
August 30,1929, and is as follows: 

We recommend that in all cases where clear 
and definite evidence is filed showing sub¬ 
stantial expenditures for reliable geological 
surveys upon the lands embraced in oil and 
gas applications and permits, or groups of 
applications upon the same structure or 
where the structure is not clearly defined 
upon the surface, within an area not exceed¬ 
ing six miles square as provided in existing 
regulations, that the same be regarded as 
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a sufficient equitable basis for the allowance 
of the applications pending on March 12, 
1929, and issuance of permits thereon, or 
where permits have already issued and 
requests for extension are timely filed, that 
it be regarded as sufficient equitable ground 
for extension of such permits. Geological 
work may be distinguished from ordinary 
preliminary expenditures, as the latter do 
not operate for the benefit or enlightenment 
of the Government, whereas geological work 
supplies information which is to the advan¬ 
tage of and may be used by the Government 
in the classification and disposition of the 
public lands and their resources. This is to 
be contingent upon a showing of good faith 
and of responsible diligence on the part of 
the applicants, permittees, or those claiming 
through or under them. 


i 
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